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Robert Monahan: Good evening and welcome to Everyday Law, the show that demystifies the law for 

you and your family. I'm your host, Robert Monahan, and we're broadcasting from 
the studios of WRLR 98.3 FM. Tonight I have a special guest, Neal Takiff, who 
specializes in education law, and tonight Everyday Law goes back to school. Thanks 
for joining us and let's get right to it. 
 

 Hi, and welcome to WRLR 98.3. I'm Robert Monahan and you're listening to 
Everyday Law. Tonight Everyday Law goes back to school with my special guest 
Neal Takiff. He is here from the firm of Cleary, Whitted & Takiff. Is that right? 
 

Neal Takiff: Whitted, Takiff & Hansen. 
 

Robert Monahan: Whitted, Takiff & Hansen. My bad. He is here to talk about education issues, 
including 504's, IEP's, bullying, and so on. I wanted to start just by asking Neal: how 
would you describe what you do in just a few words? 
 

Neal Takiff: In a few words ... That's a tough one. I'd say representing clients, helping families 
get services for their sons and their daughters. 
 

Robert Monahan: Sure. Now I worked on both sides of the fence. When I was starting out, I did 
defense work for personal injury cases. I did defense work and then I started taking 
on plaintiff's cases, and more and more I took on plaintiff's cases and I worked with 
individuals, but I also represented on the other hand the big insurance companies. I 
think you do a little bit of the same kind of thing, right? You do represent some 
school districts, and also you work with families. Is that right? 
 

Neal Takiff: I do. Actually, it's pretty interesting. We opened up as a parent representation firm 
and we represented parents. It was through that representation of parents that we 
actually had special ed director who was going to a new school, came up to my 
former law partner and said, "Hey, I'd like to have you guys represent us." 
 

 The response from my law partner was, "What, are you crazy?" We had just 
actually sued the school district, we won, and we were really surprised. The 
response was, "No, I want you to keep us out of trouble. I want you to help us so 
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we don't get to the point where we're in litigation," and so I think we're the only 
law firm in Illinois that actually represents both parents and school districts. 
 

Robert Monahan: No kidding. No kidding. There are, on my side in personal injury work, there are 
firms that represent both as long as there's not a conflict. Right? You would be 
conflicted out of some cases, but as long you're not representing the school district 
you can represent the family. 
 

Neal Takiff: Absolutely. 
 

Robert Monahan: I often tell people and adjusters at the insurance company that I'm talking to that 
we're really on the same side, and that's the side of justice, that we're working 
together. I try to make it very- 
 

Neal Takiff: Well, and from our perspective we're trying to solve a problem. Sometimes maybe 
we're not on the same side. I mean, there are times where I feel that sometimes 
personalities can get in the way of trying to resolve a case, but in most situations 
when you're dealing with a student with special needs, everybody's trying to do the 
right thing. 
 

 I mean, we may have different perspectives on what's the best educational 
placement, what are the services needed, but at the end of the day most people 
are trying to do their best and trying to work. That's a great place to start when 
you're getting involved in a case and you know that there's this common interest of 
trying to help the student. 
 

Robert Monahan: Let's start with kind of how a common case unfolds. We'll start kind of right in the 
middle, if that's okay. 
 

Neal Takiff: Sure. 
 

Robert Monahan: The middle of my outline, anyway. 
 

Neal Takiff: Okay. 
 

Robert Monahan: The beginning of a case, and most cases would start with a worried parent and an 
underserved child, and they're dealing with the school district that they live in. 
 

Neal Takiff: Sure. Yeah, I mean we had a wide variety of families coming to us for help. The 
special education law provides that school districts are responsible for educating 
students with special needs, anywhere from age 3 all the way up until their 22nd 
birthday. Now not every student is going to qualify for services up until 22, so we 
could have parents coming in when the child's age 17. I've had parents come in 
when the child was 2. 
 

 They realize they're about to go on this journey, want to work with the school 
district. They want to be collaborative, but they want to make sure their rights are 
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protected. A case can walk into my office, a family can walk into my office with a 
case, at really any stage of the child's life, any stage of their interactions with school 
districts. 
 

 Sometimes parents will go to an IEP meeting, not like what they hear, not like the 
results, not like the plan, and they'll come to me. Other parents will actually have 
me come in before the IEP: "We want you to kind of take a look at how things have 
been going and come on in and let's try to make the best plan for our son or 
daughter." 
 

Robert Monahan: Now, is the first determination you make when a case comes to you whether the 
child is eligible? Is that the threshold question for special services or is there 
another question? 
 

Neal Takiff: I mean, it could be the threshold question. I mean, we have clients who come to us 
and families that come to us and their children already have IEP's. 
 

Robert Monahan: I see. 
 

Neal Takiff: Eligibility has already been determined and now it's a matter of maybe services. 
Maybe it's accommodations. Maybe it's modifications. How are we going to adapt 
an educational plan to meet that child's needs? Oftentimes it's about placement. 
When a family goes through the IEP process, there's first, a determination of- 
 

Robert Monahan: Before we go on too much further, let's just stop back and ... An IEP is an Individual 
Education Plan, right? An Individualized Education Plan? 
 

Neal Takiff: It is, so there's a federal law called the Individuals with Disabilities Education Act. 
 

Robert Monahan: IDEA. 
 

Neal Takiff: IDEA. This is an of the law where you got to learn your acronyms. 
 

Robert Monahan: That's right. That's right. There's some strange ones, too, right? 
 

Neal Takiff: There are some strange ones. When I speak with parents, I actually give them an 
acronym quiz at the end of the presentation. The IDEA provides that students who 
are eligible, who meet a specific disability criteria, are entitled to have their 
educational plan individualized to meet their needs. 
 

Robert Monahan: Tailored to that particular child, right? 
 

Neal Takiff: The key is individualized. This IEP, this Individualized Education Plan, could be 
anything from specialized curriculum, to address a student with a learning 
disability, to allowing extra time on a test. Sometimes equal isn't fair. Sometimes 
students have some deficits, skill building that they need to receive in school, and 
this law allows those kids to get those services. 
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Robert Monahan: Right. Just as long as we're on the topic, I'd like to say that I have a family at home 

and one of the reasons we're having this episode, it's a back to school episode, is I 
have 3 children: James, my oldest, who's 10, Jack who's 7, and Emily who's 6, and I 
just want to say hello to them tonight. My middle son Jack is very special and he 
has autism, and Neal actually helped us with the school district when Jack was 
being mainstreamed. 
 

 I really appreciate that help at the time. At the time my wife and I objected to Jack 
being mainstreamed. We didn't object but we had real concerns about it. We were 
worried that if Jack were mainstreamed he might not flourish, and I spoke with 
Neal. At the time, I think the first step you said was to have Jack evaluated by a 
professional so that ... He already had an IEP in place, so that when we went to the 
IEP we would be able to speak to his deficits or his issues with an expert's eyes, and 
have an expert there to make recommendations to really make that IEP tailored to 
what Jack needed. 
 

Neal Takiff: It's so important. I'm a lawyer, not a clinician. I rely on clinicians to help me help 
families. Comprehensive evaluations, that's the core of this law. You can't provide 
for services unless you understand the diagnostic profile of the child, you 
understand where their strengths are so you can build on those strengths, and you 
understand their weaknesses and where they need to be assisted, to be helped. 
 

 Oftentimes families who haven't had the evaluation, I will make recommendations: 
"Hey, get an evaluation first. See where you're at. You don't have all the data you 
need to be able to know what's the best plan for your son or daughter." 
 

Robert Monahan: That was our case with Jack. We had him evaluated, I think, over a period of 6 
weeks. Be brought the evaluator with us to our IEP meeting. We had a very 
successful meeting where I think my wife and I actually admitted that perhaps we 
were wrong to object, and we agreed to have Jack mainstreamed as long there 
were certain things in place that would help him adapt to a mainstream classroom, 
and he flourished in a mainstream classroom and he's been flourishing ever since. 
 

Neal Takiff: That's great, and you bring up a great point. When parents go and get an 
evaluation, it's so important to identify an evaluator who isn't just going to give you 
a report and walk away. Coming to an IEP and presenting your evaluation and 
explaining to the other members of the school team what's the result of the 
evaluation, what are the recommendations and the bases, is really, really an 
important part of selecting the right evaluator. 
 

Robert Monahan: Now in our case, Jack's early childhood education teacher ... Her name is Joyce 
Dunivan. She just did amazing things for Jack. I think she really helped Jack be able 
to be mainstreamed. She made the argument that Jack deserved the chance to try 
a mainstream classroom, and that he was entitled to that and we should let him try 
that. My wife and I and our expert evaluator with us agreed with her at that time 
that she should, that Jack should get that chance. 
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 What would happen in a case where we said: "No, no. Our evaluator has decided 

that mainstreaming is not right for Jack under our circumstances and we're in 
conflict, then. You say yes, mainstream. We say no, and then we're in a 
confrontational position. We have intense differences with our school district 
about what should happen to our son." Where does the lawyer come in then? 
 

Neal Takiff: I guess it would depend in part ... I mean, it sounds like you just had your IEP 
meeting, the results of the IEP meeting were not to your satisfaction, and you have 
kind of a diametrically opposed vision for your son. A lawyer could step in at that 
point and do a number of things. If there was additional clinical information to 
bring to the team that wasn't presented at the IEP meeting, that would be a reason 
to maybe have a second IEP meeting or bring in some additional information. 
 

 There is a legal process though here, in which, for lack of a better word, you sue 
your school district. You file what's called a due process complaint. That's a term of 
art, but it's the formal mechanism where you say: "School, I disagree. This isn't the 
right plan for my son." Filing that due process is, I think ... The drafters of the law 
intended this to be a very informal process. The truth of the matter is as this has 
developed, it has become very formal. 
 

 What we see here in Illinois ... If you were to pull all the due process cases that 
went to hearing and see do parents win these or do school districts win these, it 
would look overwhelming. The results would look overwhelming in favor of the 
school district. The reason for that is because as this process become more 
complex, it's really required the assistance of lawyers. When you pull out those 
cases that have gone to hearing where parents are unrepresented and you look at 
the cases where there's parents and school districts both represented by counsel, 
it's about 50-50. 
 

 We have a pretty fair system here in Illinois, especially compared to some other 
states that I've practiced in. That being said, filing a due process complaint doesn't 
rush the parties to litigation. In fact, there's a requirement in the law that 
everybody take a cool-off period of 30 days, and during those 30 days I often use 
mediation as a tool to try to bring the parties together and see if we can't find 
resolution. 
 

Robert Monahan: That's nice. That's nice. I tell clients during negotiations that starting the complaint, 
filing the complaint in court doesn't stop the negotiating process. In fact, a lot of 
times it increases the chances that things will settle. 
 

Neal Takiff: It does. You asked me before: when do you step into a case? I have many families 
who come to me and they're about to have an IEP, and the $100,000 question is: 
do I bring an attorney? I think the benefit to bringing an attorney is you can make 
real movement in people's positions at that IEP with legal services. 
 

 It's harder to get people to change their mind once they take a position and draw a 
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line in the sand. On the other hand, sometimes I'll tell parents, "Go it alone." Why 
would I say that? Because they may have a very persuasive case and may not need 
legal. We get involved both before an IEP and go to IEP ... Sometimes we clean up 
the aftermath of an IEP. 
 

Robert Monahan: Right. Can you tell me: when a file comes in your office, not a file but a client, a 
family comes in to see you in your office, how do you start proceeding to work up 
the issues and what needs to be done in the file? 
 

Neal Takiff: Sure. I can't speak to all school lawyers, but what we do is we have a pretty 
extensive file work-up process where we ask our clients to do some, quote, 
homework. Now, I've had clients say- 
 

Robert Monahan: This is back to school, so homework is part of the vocabulary. 
 

Neal Takiff: It is part of the vocabulary and I will tell if a client doesn't want to do their 
homework, there's no consequence. They don't have to stay after school for 
detention. We ask them to put together some documents that really help us 
understand some of the issues that are in the case, so we may ask them to give us 
every piece of paper they've ever received from the school as far as IEP's, 
evaluations. 
 

 We like to see email correspondence. Oftentimes the communications between the 
teachers and parents explains a lot about what's going on in the school and really 
gives you a view that you don't get if you're just looking at IEP's. If there's 
evaluations, we look at those evaluations and of course, we are making records 
requests to the school district, to other private providers that have worked with 
that child. We have cases where kids go into the hospital, so there's hospital 
records that we need to get. 
 

 Sometimes there's partial hospitalizations or even inpatient hospitalizations. We're 
going to gather all those documents and we're going to look through every single 
piece of paper. At the end of that result, we typically draft up a chronology of our 
client from birth all the way up until present day, and that really allows us to 
identify all of the issues, all the possible claims against the school district, and make 
a plan of action where we're not going to worry that 3 months down the road or 3 
weeks down the road we're going to turn over a piece of paper and say- 
 

Robert Monahan: You get surprised. Whoa, I didn't do my homework. Right. I didn't do my 
homework. Right. 
 

Neal Takiff: We're type A ... You know this. Attorneys are type A. We don't like surprises. We 
like to look at everything up front. 
 

Robert Monahan: Now at this point, do you speak with your client before you make your first contact 
with the school district? Because I think that parents are very anxious. Parents love 
their children and they want their children to flourish, and the school has all kinds 
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of authority over their children. 
 

 We would be anxious before we would have you call the school on behalf of Jack. 
We would talk about it and we'd want to know. Do you have a conversation with 
the family to say it's time now to make that call to the school district and tell them, 
"I'm here, I'm watching"? 
 

Neal Takiff: I mean, we do. Absolutely. I mean, we want our clients to know when we're going 
to make contact with the school district, but the truth of the matter is when we get 
involved in a case, our first action is not to- 
 

Robert Monahan: Provoke. 
 

Neal Takiff: Provoke. 
 

Robert Monahan: Incite fear and loathing and whatever else people feel for lawyers, right? 
 

Neal Takiff: Exactly. Now, I've had cases in which there have been a lot of egregious behavior. 
 

Robert Monahan: Right. 
 

Neal Takiff: We may take a different tact on that case, but generally our first contact is: "Hey, 
we're looking for records, send us the records, and by the way, give us a call or 
have your legal counsel call us," and we start having a discussion. I mean, that's 
how we typically start out a case. Are there times where we get more aggressive? 
Absolutely, but the behavior of the school has to justify that level of aggression. 
 

Robert Monahan: I see. That makes sense because you never want to jeopardize your child or your 
relationship with his school. You want it to be amicable and yet you want 
everything to be done for your child that possibly can be done. That sounds like a 
delicate balancing act. 
 

Neal Takiff: It can be. It can be. That being said, like the area of law you practice, this is a 
relationship based business. I sit across from some of the same attorneys who 
represent school districts all the time. 
 

Robert Monahan: Right. 
 

Neal Takiff: My word is important. Their word is important. There's a level of respect when 
we're dealing with opposing counsel that we can have a conversation, that we can 
agree to disagree. 
 

Robert Monahan: The job of the people at the district is to field your call and to take action, and then 
their attorney will step in and you guys will have your discussions to resolve the 
issues. 
 

Neal Takiff: Correct, yeah. Sometimes the attorneys who are reviewing the case see the exact 
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same things we do, and sometimes they have to go back to their clients and say, 
"Look, we made a mistake here. We have to make this right." 
 

Robert Monahan: Now, I'd like to take a commercial break and before we do, though, there's a 
question that I got from a listener, and the question says, "My child has been 
bullied for his disabilities by other kids in the past. What can I make the school do? 
Can it be written into an IEP for my child?" When we come back, can we talk about 
bullying? After that, I'd like to talk a little bit about how you got involved in school 
law in the first place, but right now we'd like to take a commercial and we'll be 
right back. 
 

 Hi. You're listening to Everyday Law with your host, me, Robert Monahan, here on 
98.3 FM at WRLR. There's a number of ways you can get in touch with me either by 
phone, at 847-848-6165, or visit me at my website at www.monahanfirm.com. Also 
if you'd like to subscribe to our newsletter, you can reach us by texting one word, 
"everydaylaw", to 22828. That's "everydaylaw" to 22828. Now we're going to go 
back to the show. Thanks so much for listening. 
 

 Hi, we're back with Everyday Law and I'm your host, Robert Monahan. I'm here 
with my good friend Neal Takiff to talk about education law. Before we left, we got 
a question from one of our listeners about bullying and IEP's. 
 

Neal Takiff: Let's talk about bullying and IEP's. If you asked me this question 5 years ago I might 
have a very different answer. The reason I say that is there was a thought in, I 
think, the school community that bullying wasn't an IEP issue. It was something 
else. 
 

 What's interesting is as, I think, the awareness of bullying has increased and you're 
seeing states across our country come up with more stringent bullying laws and 
requirements, schools are starting to take bullying much more seriously and the 
courts are taking it more seriously. There was a recent case out of New York, I know 
that's not our jurisdiction but everybody was looking at it, in which a student's IEP 
was found to be not appropriate. 
 

 Why? Because the school didn't address the effects of bullying for the student with 
disability, and so the school district had all kinds of liability because they did not 
address the bullying situation of a student with an IEP. That particular case, I 
believe the student was allowed to go to a private school. The school had to pay for 
it. There are real consequences if it's not being addressed in a timely and 
appropriate manner. 
 

Robert Monahan: When there is bullying going on, how does the IEP address it? What is the evidence 
of the bullying? What do the parents ... Is it the word of the parents that "Oh, my 
son is being picked on in class and they won't let him play football," or that they're 
hitting him in the back of the head with a pencil? What is it? 
 

Neal Takiff: I mean, you're right to identify that oftentimes it's parents bringing the bullying 
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behavior to the attention of the school district. Sometimes it's peers. I mean, that's, 
I think, something that's changed. As we see more awareness of bullying and more 
education and prevention of bullying, we are seeing peers bring these issues to 
staff and to teachers. I think that there's 2 sides of this coin, okay? 
 

 For a student who's being the victim of a bullying situation and has an IEP, we need 
to see if the IEP needs to be amended or that child needs to be supported more in 
a social, emotional standpoint. I mean, let's put aside we have to address the 
bullying and we need to stop the bullying, but let's take the flip side of that coin. 
There are cases in which a student with an IEP might be the bully, and so when you 
have that side of the coin, understand that students with IEP's have far more 
protection against disciplinary consequences. 
 

 We want to see a behavior plan in place, where the student's behavior is being 
addressed and monitored and the student's being supported. In either case what I 
want to see is if a student's struggling, I want to see changes to that IEP. Even if it's 
not bullying. If there's something that's not going right with a student's educational 
plan, you should have your IEP team meeting at least ... It doesn't have to be an 
annual IEP. 
 

 If there's something going on, you should be meeting 2, 3 times a year, and making 
adjustments and seeing how those adjustments are being monitored and if they're 
having an effect. The IEP process does not have to be a yearly one. I think that's 
something that parents sometimes have a misconception: "Oh, my annual IEP is not 
up until May." A lot of them are in May. But no, if something's going on in February 
and we need to have a meeting to discuss behavior, let's do it in February. 
 

Robert Monahan: In a broader sense, is the change in the law and the awareness of handicaps and 
emotional disabilities and intellectual disabilities and other disabilities ... The 
greater awareness, has that caused the greater focus on bullying in schools or do 
you think it's some other cause that's ... Because bullying is sort of a hot button 
issue. It's something that people talk about a lot. 
 

Neal Takiff: I think social media has really caused an increase in bullying. I think when kids are 
communicating and they're not doing it face-to-face, the types of behaviors that 
they engage in is far more severe. 
 

Robert Monahan: There's all kinds of terrible things kids- 
 

Neal Takiff: I mean, all you got to do is Google "bad bullying case"- 
 

Robert Monahan: Social media plays a part. 
 

Neal Takiff: You'll see their social media, and these stories are horrible. I think that those cases 
where kids have been bullying to the extent that they're out and they commit 
suicide or they try to harm themselves, I think that's really brought the awareness- 
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Robert Monahan: That is interesting. You think it's the rise of social media and the anonymity and the 
cruel things that people do when they have that anonymity with social media to 
their peers, that's part of the awareness of bullying that's increased over time. 
 

Neal Takiff: I think that and the horrible consequences that have occurred when kids have 
gotten bullied has brought attention to it. It's unfortunate that these kids have to 
go through it, but it has changed our society and the way that we look at bullying. 
 

Robert Monahan: That's really interesting. I think that's right. I was a judge in teen court for a few 
years in Gurnee, and the worst case that we had there was a social media case 
where one boy had created a fake profile for a girl in his class and put up lewd 
pictures and come-on's to adults and so on. Put up her real phone number, the 
phone number of the family home, and this girl was getting calls from adult men 
soliciting her because she had this false Facebook profile that had her real picture 
and just terrible language on it. It was vile. 
 

Neal Takiff: Right. 
 

Robert Monahan: I was actually angry that that case was referred to teen court because I thought he 
deserved branch court or worse. 
 

Neal Takiff: Well, again, that type of behavior is a lot less likely to happen if it's a face-to-face 
interaction. 
 

Robert Monahan: Absolutely. 
 

Neal Takiff: Kids and human beings don't treat people that way. 
 

Robert Monahan: No, no. 
 

Neal Takiff: It's the anonymity, like you said, of social media that's allowed this type of- 
 

Robert Monahan: How can an IEP help? My guess is something like this, that the threat of liability for 
the consequences of bullying a student with an IEP is so great that the school as a 
whole will take steps to protect a student with an IEP to a greater degree from 
bullying than a student without an IEP. I don't know if I phrased that right, but do 
you know what I mean? 
 

Neal Takiff: I think that's probably accurate. There are also procedural mechanisms in place to 
help students with IEP's bring this team together and find ways to support them 
that regular education students generally don't have that type of access, so I think 
you're right. I think if you have an IEP you're more likely to be protected if you're a 
victim of bullying. I think you're also more likely to be protected if you are acting in 
a bullying manner. 
 

Robert Monahan: I have another question from Facebook, and this says: "My child does not seem to 
be making progress in school, but the school is insisting everything is fine. Our 
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district is known for being terrible. Can I use No Child Left Behind to send him 
somewhere else? Can I make them pay for private school if I'm unhappy with the 
district? What do I do?" 
 

 I don't know if you can field this question. It's sort of a question that a lot of people 
may experience, a lot of families may experience, especially in school districts that 
aren't famous for their quality. I'd like to ask a question kind of using that as a 
departing point. When a kid is having trouble in school or is being bullied, for 
example, is it incumbent on the parents to have an evaluation done of their child to 
see if there may be a disability issue lurking in the context, in the environment? 
 

 Does the child suffer from a disability that's causing him to be picked on or causing 
her to be picked on or causing her to do poorly in school? Is that incumbent on the 
parents to investigate, and then take steps to get an IEP in place so they can get 
greater protections or get a new school district in place or get their child moved to 
a private school? 
 

Neal Takiff: Sure. Well, let's take one step back. 
 

Robert Monahan: Sure. 
 

Neal Takiff: Can a parent always get a private evaluation? The answer is yes, but the school has 
some obligations here, too. There's a concept in ... I'm going to use the IDEA. 
Remember that's that federal law we talked about in the last part ... Called Child 
Find, and it's exactly what you think it would be. It's the obligation of a school 
district to identify students in their buildings that may, may have a disability. 
 

 How do we do that? Well, we look to see: is there a student in a classroom who 
always has their head down? Do we have a student that is not performing 
academically like we would think they would be? Is there a student that's having a 
difficult time interacting with their peers? Is this happening over a prolonged 
period of time and is it happening after the teacher tries to intervene and provide 
some services? If the answer's yes then they have an obligation to do what's called 
a case study evaluation. 
 

Robert Monahan: The school does. 
 

Neal Takiff: The school does. 
 

Robert Monahan: Yeah. 
 

Neal Takiff: It's not incumbent on the parent. It's a responsibility of the school district. Go 
ahead- 
 

Robert Monahan: Can the family or the parent go to the school district and say, "We want you to do" 
... What was the term again? It was- 
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Neal Takiff: A case study evaluation? 
 

Robert Monahan: "We want you, school district, to do an evaluation of our child to see if he suffers 
from dyslexia or an emotional relational problem or some other autism or 
Asperger's or something." 
 

Neal Takiff: Right. 
 

Robert Monahan: "You pay for the evaluation and then we'll talk." Can a parent demand that of the 
school? 
 

Neal Takiff: Well, the parent can certainly ask for an evaluation. Typically the first evaluation, a 
case study evaluation, is done by members of the school. Schools will have school 
psychologists, social workers, physical therapists, occupational therapist, and they 
all know how to do an evaluation. Let's back up before we say what happens. 
 

 If the parent puts it in writing, the school has to respond. They can't ignore it. What 
time frame? They have 14 days to say yes or no. Can a district say no? Sure, they 
can. They could say, "You know what? Little Johnny seems to be doing great in 
school. We're not seeing the same thing. We don't think an evaluation is needed." 
Now we got a problem. Right? 
 

Robert Monahan: Yeah. Right. 
 

Neal Takiff: At that point, the parent could use that same due process complaint that I was 
talking about before when they disagreed with services and say, "I disagree with 
your decision to refuse to conduct a case study evaluation." Usually you don't have 
to file a due process complaint. 
 

 Doing a case study evaluation is not a high cost proposition for a school district. 
Most school districts will do evaluations if parents request it unless the child really 
is having a lot of success and if the parent feels that it's not successful, chances are 
there's going to be a teacher or a building person who sees the same thing. 
 

Robert Monahan: There's a great children's story that we read at home called Thank You, Mr. Falker, 
and it's about ... Have you ever heard of that story? 
 

Neal Takiff: I don't know if I have. 
 

Robert Monahan: It's about a little girl with dyslexia who struggled in school. She's very happy at 
home, but when she started school she couldn't learn to read and she suffered 
bullying and problems academically until her teacher realized she had dyslexia, and 
then spent time with her teaching her how to read according to the rules of 
dyslexia and sort of seeing the letters differently. She grew up to be a writer of 
children's stories. She wrote this children's story. 
 

Neal Takiff: [crosstalk 00:32:04] There is this concept out there that we should just chat about 



Everyday Law – Episode 8 – Everyday Law Goes Back to School with Neal Takiff  
 

 

 

EDL_008_20150828_takiff Page 13 of 22 
 

briefly because I'm sure your listeners, if they've got kids in the school system and 
they're struggling, they probably have heard of this concept called RTI, another 
acronym. 
 

Robert Monahan: Yeah, go ahead. 
 

Neal Takiff: It stands for Response to Intervention. The concept of RTI is that if we have 
students struggling and we give them just a little bit of help, then maybe we don't 
need to give them an IEP. Maybe we can keep them in that mainstream setting, 
keep them on a path of success. 
 

 What's really important here is if a parent feels that their son or daughter is not 
having success in school and they want to have this case study evaluation, the 
school has to still answer that question within 14 days. They can't say, "Let's hold 
off. We're doing RTI." That's really important because I've come into cases where ... 
 

 RTI supposed to be this short-term period where we do intervention, we see if it's 
successful, and if it is we're done. I've had cases where children have been in RTI 
for 4 years. That's 4 years where they weren't given IEP services, 4 years where 
they didn't get specialized instruction, where they didn't get modification. They 
didn't get the help they needed. 4 years of RTI is completely inappropriate. 
 

Robert Monahan: Yeah, it's almost a manipulation of the school district to avoid their obligations. Is 
that right? Is that how you see it? 
 

Neal Takiff: Well, I don't know if it's a manipulation. Certainly there are some districts that, I'm 
not going to name any districts but maybe some of the larger urban districts, that 
may use it as a cost saving measure, certainly. I think a lot of it is just these school 
staff members hear about RTI and "let's do RTI" and they kind of lose focus on what 
the purpose is. The purpose is to try to give a short-term intervention to help a 
student kind of get up to speed. 
 

Robert Monahan: If you're unhappy with the RTI and you file a due process complaint ... Say we're at 
that stage where a due process complaint needs to be filed, and there's the cool-off 
period and the family can't reach an agreement. After that, does a hearing happen? 
Is that- 
 

Neal Takiff: It does. 
 

Robert Monahan: Is that a federal hearing, in federal court or state court? 
 

Neal Takiff: At the initial stage it's an administrative hearing. 
 

Robert Monahan: Okay. 
 

Neal Takiff: I've done these hearings in school board rooms, at administrative offices. I've also 
done them in those little desks, those elementary school desks that have that kind 
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of side desk, where I have about a foot by a foot to work on. They're done very 
informally at times. 
 

Robert Monahan: Okay. 
 

Neal Takiff: In an empty classroom I've done them. It's an administrative law judge who 
conducts the hearing, does follow the rules of evidence, and if you're unsuccessful 
or unhappy with the results, either party can appeal in a federal court. 
 

Robert Monahan: Got it. Got it. The next step would be heard by a federal district court judge, right? 
 

Neal Takiff: It would be heard by a ... Yes. In our jurisdiction it would be the northern district of 
Illinois. 
 

Robert Monahan: Right. Then after that, if you wanted to appeal that judge's decision, it would be the 
7th circuit. Is that right? 
 

Neal Takiff: Yeah, you have an automatic right to go to the 7th circuit. That also, for our 
purposes, is in Chicago. There are cases every year that go up to the 7th circuit that 
involve education. 
 

Robert Monahan: All right, we have to take a break now but we'll be right back and when we come 
back, I'd like to talk a little bit about how you got involved in school law. Then we'll 
take some more questions from the audience and then we'll wrap it up, but right 
now we have to break for commercial. 
 

 Hi, this is Robert Monahan and I'm just here to remind you that you're listening to 
Everyday Law, the show that demystifies the law for you and your family. You can 
reach me anytime at my number, 847-848-6165, or find me through my website at 
www.monahanfirm.com. Also if you'd like to subscribe to our newsletter, please 
text the word "everydaylaw", that's one word, "everydaylaw", to 22828. Thanks so 
much for listening and now it's time to go back to the show "Back to School" on 
Everyday Law. 
 

 All right, we're back with Everyday Law. This is Robert Monahan and again, I'm here 
with Neal Takiff on our "Back to School" episode. We're talking about school law. 
Neal, what I really love about my work is that it's personally injury work and I like to 
think of myself as riding to the defense of an injured party, and it's really only good 
case if the at-fault party did something wrong. 
 

 I get a hero complex about it, and that's what makes me get up in the morning and 
do my job. I wanted to ask you: do you have the same kind of thing when you're 
working with families? Do you feel kind of like the white knight on the charger 
riding to the rescue or what is it that makes you get up every morning? 
 

Neal Takiff: First of all, I love the people I work with. 
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Robert Monahan: Right. 
 

Neal Takiff: I will tell you what I love about my job is I love my clients. 
 

Robert Monahan: Yeah. 
 

Neal Takiff: I get to work with children who are in the process or have overcame or in the 
process of overcoming tremendous adversity. 
 

Robert Monahan: Yeah. 
 

Neal Takiff: I just get a lot of inspiration from the folks that I represent, the challenges that they 
go through, the process or the journey that they are on for recovery or healing or 
building skills. I'm fortunate enough to have been doing this for over 10 years. My 
former law partner had been doing it for 30 years, and the letters we get, the 
stories we hear of students who have gone on to college or who have had a 
successful job, they write back. It's just a wonderful, wonderful thing that I get to 
do every day. 
 

Robert Monahan: That's amazing. In my own family, watching my son Jack, who's autistic ... He was 
diagnosed when he was, I think, 2 or 3 years old. Very young. There was a time 
when he didn't speak spontaneously and he didn't make eye contact, and now at 
home we can't get him to shut up. It's so great. It's just great to see ... We talk 
about it at home, the distance he's traveled. You get to see that every day in your 
work and that's got to be really rewarding. 
 

Neal Takiff: It is. It's tremendously rewarding and ... Solving problems. I think of myself as- 
 

Robert Monahan: A creative problem solver. 
 

Neal Takiff: Creative problem solving. I mean, we really take that creativity to heart, and when 
we get ... I can't tell you that I went to law school because I love the law. 
 

Robert Monahan: Right. Me neither. 
 

Neal Takiff: In fact, I found most of my classes quite boring. I took as many of the classes that I 
could enjoy that were about interacting with people, working with people. I love 
the problem solving, I love the creativity, and I love the people I work with, my 
clients. That's why I got into law. 
 

Robert Monahan: Yeah. Now you were in law school after ... I went straight from college to law 
school and I regret that. I regret missing out on the life experience that I think 
would've mellowed me a little bit and made me appreciate school more when I was 
in law school. I went straight through, so it was like college, and then law school to 
me was eh, it was just more school. I didn't appreciate it the way, if I went back to 
school now and I had 3 classes a week and the rest of the time to do whatever I 
wanted ... 
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Neal Takiff: [inaudible 00:39:37] gig. 

 
Robert Monahan: Right, not a bad gig. I would appreciate it much more now, I think. In between 

college and law school you did Teach for America. 
 

Neal Takiff: I did. I really enjoyed my college experience, followed my interests, but at the end 
of the day I was about to graduate and I really didn't have a clear idea of what I 
wanted to do. 
 

Robert Monahan: For me the answer was law school, but for you it was Teach for America. 
 

Neal Takiff: I was trying to stay away from law school. My dad was a lawyer. The last thing I 
wanted to do was be a lawyer. I was trying to look for some programs, 2 or 3 years, 
to kind of figure things out. I kind of always had this ... A little bit of an activist in 
high school and college, so I was looking for things where I could maybe make 
some change, help people, and I got involved in Teach for America which placed me 
in an inner city of Houston as a teacher. 
 

 It's a 2 year program, I did it for 3 years, and probably could've done it for a couple 
more, but it was a really great experience to be in a classroom to work with kids. I 
think about a third of my class had IEP's, so I actually attended IEP's as a teacher, 
advocating for my students and working with them in that capacity, as well. 
 

Robert Monahan: That's really interesting. Just to skip ahead a little bit, I know you studied school law 
in law school. Is that right? 
 

Neal Takiff: Sure. 
 

Robert Monahan: You took some school law classes. Was your focus on going to law school to work 
with school law? 
 

Neal Takiff: It was. I mean, I left teaching. The thought was to be a lawyer to be able to impact 
more kids than I could in the classroom. I don't think that necessarily is the case, 
but that was the thought going in to law school. I came out of law school thinking I 
was going to work in education. 
 

Robert Monahan: Yeah. 
 

Neal Takiff: As it turned out, I ended up working initially with the Cook County Public Guardians 
office representing abused and neglected kids in Cook County. Then eventually, 
when we moved up to Lake County, worked for the Lake County public defender. 
That job was supposed to be working with kids, as well. Never made it to juvenile 
court so I actually represented adults in the criminal system for about 5, 6 years. 
 

Robert Monahan: That is really interesting. You had some exposure to public interest litigation. Is that 
right? 
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Neal Takiff: I did. In law school, I really wasn't sure if I was going to do direct representation, 

working with clients, or I was going to be maybe doing impact litigation, class 
action lawsuits if you will. 
 

Robert Monahan: Public interest litigation means that you would take a representative party to 
address an issue of public policy, and that the public policy issue is almost more of 
the focus of the litigation than the individual that has the claim. 
 

Neal Takiff: Right. To give you an example: my first year out of law school I worked for an 
organization out in San Francisco that did this type of law. One of the issues they 
were addressing was special education in the California youth prison system. Kids 
who had IEP's were entitled to, let's say, an hour a day of special education 
services. 
 

 Well, what ended up happening is a special education teacher would go into the 
jail, spend an hour shuffling papers underneath the door to probably 500 of the 
youth incarcerated that had IEP's, and then come back and pick up the papers and 
there'd be no other interaction with the student, no other teaching. That was 
considered their hour. The idea behind that litigation was to impact the delivery of 
services to kids who are incarcerated, so when they came out they were better 
prepared to be functional citizens. 
 

Robert Monahan: I can see how that would be rewarding in the sense that you're bringing broad 
change to society, but you're not dealing as much with individual families and 
helping children, individual children that you can have a relationship with. To me 
that would be something I would miss in my practice. 
 

Neal Takiff: Well, it was something I missed. I didn't have a practice yet but I explored it, and 
ultimately decided direct representation was what I wanted to do. 
 

Robert Monahan: Now, you worked for the public defender and you got courtroom legs there. You 
got your courtroom [crosstalk 00:44:00], all litigation. I've heard public defender 
work is great, that you get in court, you get your jury trials under your belt, you get 
your law legs going, and it's great experience. 
 

 The flip side of it is that I've heard that in public defender work, a lot of times your 
clients aren't always truthful with you and that you can't rely on their alibis as often 
as you'd like, and that the class of people that need public defenders sometimes 
won't ... You can't rely on their stories as much as you'd like. At least in court, it 
looks like the cop makes a better appearance anyway. 
 

Neal Takiff: I will tell you. I felt I had a very rewarding career at the public defender's office. I 
had an opportunity to do sometimes 3 trials a week, lots of jury trials, lots of 
experiences with juries. That office is quite skilled at training, quite skilled with 
investigators. We had the use of technology. We had the opportunity to investigate 
our clients' stories, investigate the case, make the state prove their case beyond a 
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reasonable doubt, and we had a lot of success. 
 

 I mean, it's a well-run office. It always has been. When I would go to these national 
conferences for criminal defense, we would hear stories from other jurisdictions 
that were just tremendously sad. I mean, we had access to resources. We could 
visit our clients in the jail, if that's where they were. We had a far different 
experience than, I think, what the national experience is. 
 

Robert Monahan: That's great. Now, I'm used to thinking of Lake County as being slanted towards the 
prosecutor's side unfairly or ... Yeah, unfairly. You're saying it's actually worse than 
other counties, in your experience, in talking to other people at conferences. It 
could be worse. 
 

Neal Takiff: Well, I think the access to resources is certainly worse. We had the ability to use 
technology, to have investigators, to really investigate our clients' stories in a way 
that was meaningful and helpful to them. 
 

Robert Monahan: You wouldn't be tripped up by: "Oh, my cousin was my witness and he said I didn't 
do it." You did your own investigation. 
 

Neal Takiff: We did our due diligence. 
 

Robert Monahan: You knew what was going on- 
 

Neal Takiff: Absolutely. 
 

Robert Monahan: It didn't happen that your clients ... You could fair it out, the truth from your client's 
story. 
 

Neal Takiff: Absolutely. 
 

Robert Monahan: That's interesting. Like you say, I admire you for getting that experience, that great 
trial experience that you got there. It's one of my big regrets that I didn't do more 
of that work when I was younger. 
 

Neal Takiff: The litigation experience has been invaluable to my school law practice, without a 
question. These administrative hearings, they are legal proceedings and when you 
don't have a background in litigation, you don't know how to write the right 
question in a way that you're not going to get an objection or you're not going to 
solicit the right information. You put your client at a disadvantage, and we're really 
proud. I mean, we have a number of litigators at our firm who could walk into a 
hearing and really effectively advocate for our client. 
 

Robert Monahan: That's great. That kind of training, like you say, is invaluable. Now before we go, I 
know that one topic we wanted to touch on, and we touched on it a little bit at the 
beginning, in the sense that when you're in a conflict with your school district 
you're worried about retaliation against your child. Is that something that parents 
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come to you with? 
 

Neal Takiff: They do. If I bring an attorney, what's going to happen when you go away? Is 
getting adversarial- 
 

Robert Monahan: What happens when my ... Right. You start, you bring your attorney in- 
 

Neal Takiff: I've got younger kids in the school system. My experiences have been that getting 
an attorney involved ... First of all, it's not necessarily adversarial, right? I mean, 
we're trying to solve a problem. It can get adversarial, but here's what I'll tell you. 
When my clients go to that first IEP without me, almost unanimously the response 
back to me is: "I've never been treated that way," and they're talking positively. 
 

 People are treating them with more respect, probably because they know they've 
got an attorney who can come into the next meeting. Our clients have not had 
those experiences where when we leave, they're complaining that the IEP is more 
adversarial or their younger children are being retaliated against. It's actually quite 
the opposite. I think they get better treatment because- 
 

Robert Monahan: You're waiting in the wings. You're waiting in the wings. 
 

Neal Takiff: Yeah. My office is still open. 
 

Robert Monahan: They haven't lost your number. 
 

Neal Takiff: Right. Exactly. 
 

Robert Monahan: They still have your number. When you go away, they know that you're there and 
that you can be brought in if there's another issue. Another kind of unrelated 
question that I wanted to touch on is: what has to happen for a family to transfer 
their child out of district? Is it simply a determination that that district can't serve 
the needs of that child, can't tailor their educational program to the needs of that 
child specifically enough to meet his needs so he has to be transferred out? There 
must be more to it than that. 
 

Neal Takiff: There's a little bit more, but it's an interesting question. When we're talking in the 
special education context, it really comes down to ... I'm going to use some terms 
of art, but we can talk about it. What's the least restrictive environment? That's 
something parents will tell me: "They won't let me go to this place because it's not 
the LRE, it's not the least restrictive environment." 
 

Robert Monahan: FAPE is Free and Public Education, for those listening to us. 
 

Neal Takiff: Free Appropriate Public Education. 
 

Robert Monahan: Yes, thank you. Right. 
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Neal Takiff: It's the least restrictive appropriate environment. Appropriate really does control, 
and so there's a number of reasons why you need to go to a more restrictive 
setting or a setting outside of the building. Let's face it. Mainstream school 
buildings are not set up to provide daily therapeutic intervention to kids. They're 
not. Traditional high school has 2500 kids and maybe 2 school psychologists and 2 
social workers. 
 

 If I've got a kiddo who has to access the nurse's office and therapist on a daily basis, 
you're going to exhaust the system. You're not going to get what you need. You're 
going to be waiting for a therapist. You're going to be missing too much class. In 
those types of cases it's appropriate to start looking at smaller classes, smaller 
schools, where you have a ratio of maybe 4 to 1, 1 therapist for every 4 kids. That's 
the type of programs that are out there. 
 

Robert Monahan: Before we close up, because we have to close up in just a few minutes, there was 
one more thing I wanted to touch on. There's 2 more things I want to touch on. The 
last thing I wanted to touch on was: you've taught school, you've been a student, 
you're a school lawyer, and you've also been on a school board. 
 

 Before we go, I wanted you to talk a little bit about your experience on a school 
board maybe dealing with these issues from the position of a school board 
representative. Before you go, you have to give everyone, if you'd like, your contact 
information because I think we'll have a lot of listeners out there that would like to 
call you and follow up with questions, if that's okay. 
 

Neal Takiff: Sure. 
 

Robert Monahan: Before we go, like I said, you've been a student in school. You were a teacher. You 
studied school law in law school. You've practiced school law outside of law school. 
Finally, you were a member of the school board. Can you tell me what that was 
like, drawing on all the experience that you had leading up to it? 
 

Neal Takiff: You know, it's interesting. When I was a school board member, we had conflicts 
that were brought to our attention. As you know, school boards go into closed 
session to address pending litigation. Our school lawyer at the time was a lawyer 
that I sometimes sit across the table from, right, but this guy was our attorney and- 
 

Robert Monahan: Right. Wear different hats in this game, right? Yeah. 
 

Neal Takiff: It's interesting, the way he approached problems was very pragmatic. He was 
looking to solve a problem. I often wonder how much of the way that he interacted 
... Because I was not a school lawyer at the time. 
 

Robert Monahan: Oh, really? I didn't know that. Okay. 
 

Neal Takiff: No, I was still a public defender. The way he approached school issues and conflicts 
and resolutions was from a very practical and pragmatic way, and I think part of 
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that rubbed off into my own practice. I mean, we're very pragmatic. We're trying to 
solve a problem. I was concerned, even as a board member, about student rights, 
when there was an issue of discipline that was brought to our attention. 
 

 I don't know too many teachers or school board members or administrators who 
got into education to throw kids out of school, so I was concerned when it came to 
discipline matters, to make sure the kids were treated fairly, that they were still 
going to get an education, and of course that the school district was kept safe. I've 
carried some of that over into my practice, currently when I'm representing parents 
and when I'm representing school districts. Again, trying to solve problems. That's 
kind of a core foundation of how we practice. 
 

Robert Monahan: This has been a great "Back to School" episode. I'm really, really pleased with 
having you on as a guest. Before we leave, I'd just like to give you the opportunity 
to tell our listeners how they can reach you, either by phone or by email or both, 
whichever you'd prefer. Again, this is Neal Takiff of Cleary, Hansen & ... 
 

Neal Takiff: Cleary, Takiff & Hansen. 
 

Robert Monahan: Thank you. I'm sorry. 
 

Neal Takiff: That's all right. 
 

Robert Monahan: Has that changed recently? 
 

Neal Takiff: It has. It changed about 2 or 3 years ago. 
 

Robert Monahan: 2 or 3 years ago? Because I had the old- 
 

Neal Takiff: [inaudible 00:53:42]. 
 

Robert Monahan: You introduce your firm and yourself and give them your contact information, 
please. 
 

Neal Takiff: Sure. 
 

Robert Monahan: Thanks. 
 

Neal Takiff: I think for parents, anybody looking for information on school law, I would direct 
them to our website. That website is www.wthlawfirm.com. If you go to our memo 
section you'll find all kinds of information about what we talked about in far more 
detail. There's a lot of forms that parents can use. It's supposed to be kind of a 
place to get resources and to get help. Our office number is 847-564-8662, and you 
can contact me directly at ntakiff@wthlawfirm.com. 
 

Robert Monahan: Neal, I really appreciate you coming in. We've sort of spoken about a whole gamut 
of different items from IEP's to bullying to social media and your history and other 
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things. I think it's been a great "Back to School" episode. I want to just really thank 
you for coming in. I had a great time- 
 

Neal Takiff: Thanks for having me. 
 

Robert Monahan: I hope you did, too. Again, you're listening to Everyday Law on WRLR 98.3 FM with 
me, Robert Monahan, your host. I'll see you again at 7:00 in about 2 weeks. Thanks 
so much for listening and have a great night. 
 

 


