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Robert Monahan: Good evening and welcome to Everyday Law. Tonight, we're going to be talking 

about sex crimes with Fred Day, the chief of the Sex Crimes Division of the Lake 
County State's Attorney's Office. We'll be talking about what makes sex crimes a 
special kind of case, why Mike Nerheim created the Special Sex Crimes Division, 
evidence issues in the case, and also, common scenarios where it happens. Thanks 
for listening and let's get right to it. 
 

 Hello and welcome to Everyday Law, the show that demystifies the law for you and 
your family. I'm attorney Robert Monahan and you're listening to, like I said, WRLR 
98.3 FM, the voice of Lake County. Tonight, we have a very special guest with us. 
His name is Fred Day and he is the chief of the Sex Crimes Division of the Lake 
County State's Attorney. Welcome, Fred. 
 

Fred Day: Thank you, welcome. Thank you for having me on. 
 

Robert Monahan: No, I'm really excited. It's a great topic, really interesting, I think, to a lot of people. 
I always start out with a little bit of background about the guest. Did you always 
want to be a lawyer? 
 

Fred Day: Probably, yeah, I think. My dad was a police officer and he and I would get into 
conversations just watching TV and watching the news. Conversations, as you 
become an adolescent, turn into debates. 
 

Robert Monahan: Yeah, you're a good debater. 
 

Fred Day: I don't know about good, but I certainly would frustrate him. 
 

Robert Monahan: The debates happened somehow, right? Yeah. 
 

Fred Day: From there, I think my interest grew just throughout college and moving on it, law 
school seemed like the thing I wanted to do. Always, though, I think working for the 
state, working as a prosecutor was, at least, on the horizon, something that I had a 
great interest in. 
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Robert Monahan: What did you think of law school when you were in it? 
 

Fred Day: Probably the same as most people. 
 

Robert Monahan: I didn't like it, just to put that on the table. My audience knows I didn't like law 
school. What did you think? 
 

Fred Day: There were ups and downs. There were things that I think you find interesting. The 
first year, as you know, is ... 
 

Robert Monahan: Your required reading, your required classes. 
 

Fred Day: It's an obstacle course and you're learning the rigorous study and how to keep up 
with your classmates. 
 

Robert Monahan: The Socratic method, the end of the term exams, no quizzes, no feedback, nothing, 
until one big exam at the end. It's a fishbowl environment, kind of confusing, 
bewildering. It took me a while to catch on. 
 

Fred Day: Oh, I think it does. Then after that, you hit your stride and you find those things 
that interest you and that are more germane to what you want to do when you 
leave law school. Then it gets to be a little more fun, the trial ad, other things 
coming in. 
 

Robert Monahan: That was the only class I really liked. That was a lot of fun. Trial advocacy's fun. I 
had a great time in that. You knew at some point in your law school that you 
wanted to be a prosecutor? 
 

Fred Day: I was very lucky. At the time, I had the opportunity to be an intern in Mike Waller's 
office here in Lake County. 
 

Robert Monahan: After which year? 
 

Fred Day: I think after my first year I started as an intern. Everybody there was great to me 
and allowed me to see a lot, to do a lot, to learn just about this local legal 
community and how it works. That experience was invaluable and probably 
cemented any interest I had, at that point, in being a prosecutor. 
 

Robert Monahan: Then you interned the next two years, too? 
 

Fred Day: Yeah. 
 

Robert Monahan: You interned the next year and then you started working there? 
 

Fred Day: Yeah. Any time I had a chance to come back over the holidays or any time I was not 
in school, it was great to come back. Obviously, you're aware of 711. 
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Robert Monahan: Yeah. That's the license that lets you practice before you pass the bar. 
 

Fred Day: Yeah, and was fortunate enough to do that. You would run those misdemeanor and 
traffic bench calls and you'd stand at the bench. You really got comfortable, I think, 
in that role early on and you got your law legs pretty much. 
 

Robert Monahan: You got your law legs early. That's important. It's really important. 
 

Fred Day: For me it was. It helped a lot. 
 

Robert Monahan: When you started out in the State's Attorney, you started out with traffic and 
misdemeanors. 
 

Fred Day: That's right. 
 

Robert Monahan: Who was your chief when you first started? 
 

Fred Day: I had my first chief [Pat Fitz 00:04:00], actually, who is a judge. 
 

Robert Monahan: Who is a judge now, yeah. 
 

Fred Day: Who was a chief and I had Suzanne Willett, who is also in our office still. Both of 
them were chiefs of me in traffic. Then Randie Bruno was my misdemeanor chief. 
 

Robert Monahan: Do you know Lou Bruno, her husband, does a show on this station. 
 

Fred Day: I didn't know that. 
 

Robert Monahan: Yeah, he does a show. 
 

Fred Day: Did not know. Randie was terrific and all those people were great to me and shared 
so much and gave me so much of their experience. I was really very lucky. 
 

Robert Monahan: I've heard great things about working in that office in terms of being mentored and 
growing up and learning the profession. 
 

Fred Day: It was. It feels like a family and we really did have a lot of good instruction when we 
were young. 
 

Robert Monahan: You graduated law school in '99, which is actually the same year I graduated. 
 

Fred Day: Oh, is it? I didn't know that. 
 

Robert Monahan: Yeah. We got out at the same time. After misdemeanors and traffic, what was your 
next step? 
 

Fred Day: Misdemeanors sort of blends into domestic violence and that was probably where I 
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had most of my experiences similar to what I'm doing now. You do domestic 
violence for a significant amount of time and then you go and you do juvenile out in 
Vernon Hills. We have our juvenile center. Then felony review, as well. 
 

Robert Monahan: Felony review, yeah. 
 

Fred Day: Then you move to Felony Drug Division, where you work on felony drug cases of all 
shapes and sizes. Then beyond that, you move to the Felony Division. 
 

Robert Monahan: The Felony Division was ... Then I think we talked earlier and you said you took a 
break. When you took your break, was that when you were in the Felony Division? 
 

Fred Day: Yeah. It was right after I had left the ... I was actually in the Felony Drug Division 
and went to work for the federal government for a little while. 
 

Robert Monahan: You worked for the Secret Service, right? 
 

Fred Day: Yeah. I had always ... I think that was when I was coming up through college and 
law school it was ... 
 

Robert Monahan: Is that because you're dad's a cop that you wanted to do that? 
 

Fred Day: I think that's a large part of it. I think also you want to experience the ... I love the 
investigative side of things and it was fun. I think I always wanted to scratch that 
itch and be on the investigative side of things. Also, being a federal agent had a lot 
of appeal. 
 

Robert Monahan: That is cool. 
 

Fred Day: It was all interesting and I had gotten to a point in my career where I was like I had 
one last chance. It was the only chance I was going to have to do it and the 
opportunity came along, so I gave it a shot. 
 

Robert Monahan: That's really interesting. I don't even know much about the Secret Service other 
than that they guard the president's life and there's a Clint Eastwood movie. What's 
that Clint Eastwood movie? 
 

Fred Day: In The Line of Fire. 
 

Robert Monahan: In The Line of Fire. That's a great one, right? 
 

Fred Day: Yeah, I enjoyed it. 
 

Robert Monahan: I thought it was terrific. 
 

Fred Day: Yeah, I loved it. 
 



  
 

 

 

Sex Crimes Page 5 of 23 
 

Robert Monahan: What did you investigate in ... If you can disclose it, what can ... 
 

Fred Day: The Secret Service was actually for a long time under the Treasury Department. 
They investigate counterfeiting. They investigate US instruments, Treasury checks, 
fraudulent Treasury checks. In I'd say the last 10, 15 years, they've really expanded 
their role to include investigation of credit card fraud, electronic crimes. They do 
amazing assist work in this area, in the Chicagoland area, with any kind of 
electronic crime, whether it's child pornography. They have people who go online 
and do stings with that. They also do some amazing work with cellphones and 
digital evidence. 
 

Robert Monahan: You were working with the US Attorney's Office as a federal agent? That's 
interesting. 
 

Fred Day: That's right. Also, with a lot of the local prosecuting offices, to include the Attorney 
General's office. 
 

Robert Monahan: The state ... Oh, and the Attorney General, too? 
 

Fred Day: Yeah, all over the place. We really would work anywhere we could, had cases. 
 

Robert Monahan: You collected the evidence and presented the case with attorneys working at 
different criminal justice departments, right? 
 

Fred Day: Yes. 
 

Robert Monahan: Federal and state? 
 

Fred Day: Mm-hmm (affirmative). Yup. 
 

Robert Monahan: Really interesting. Wow. 
 

Fred Day: Yeah, it was. It was actually a lot of fun. I enjoyed it, but always missed I think the 
close relationships you have here, the autonomy, and also, the stability of staying 
in one place. 
 

Robert Monahan: Let me ask you this just because I'm interested in it. It's almost like someone who's 
a patient who's been a doctor. You were a witness in cases where you're used to 
being a lawyer in the case. Did that give you insight into how to do the job when 
you came back to the State's Attorney's Office? 
 

Fred Day: Yeah, I think it did. 
 

Robert Monahan: I bet it did, right, yeah. 
 

Fred Day: More compassionate to witnesses and how difficult that is. 
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Robert Monahan: It's hard. 
 

Fred Day: Yeah, it's very hard. 
 

Robert Monahan: I remember I prosecuted a little bit for the village of Gurnee as an assistant to 
Dennis Daley and I remember just it never occurred to me before, I had seen it 
unfold a lot, how smart cops have to be and how articulate they have to be, and 
how they have to keep their bearing under pressure. 
 

Fred Day: Few people realize how hard it is because they have to not only make decisions in a 
split second and very hard, life-changing decisions, but they're going to be held 
accountable for each and every detail and being accountable for why they didn't 
everything ... 
 

Robert Monahan: Sure. Why isn't this in your report? Did this happen? Was he wearing a blue cap? 
Why isn't that in the report? Are you sure the report's accurate? That kind of stuff, 
right? 
 

Fred Day: Right. They don't get to just wing it. They don't get to just [crosstalk 00:08:53]. 
 

Robert Monahan: They got to account for everything in court, under pressure, under the pressure of 
a defense attorney trying to get his client free of whatever crime is being alleged. 
 

Fred Day: Right. It's extremely difficult. We are very lucky here in Lake County. We have a 
fantastically, super-terrific job day in and day out. 
 

Robert Monahan: I thought the Gurnee police ... I really admired the way they conducted themselves 
and the pressure they faced. It was amazing. It never occurred to me. You see cops 
out on the street writing tickets and so on, but unless you go to court and you see 
that unfold, you don't know just how smart they are and what a good job they can 
do. 
 

Fred Day: Oh, right. They have to write a report that is going to be detailed and is going to be 
relevant and that they're going to be able to stand up and articulate and defend in 
a court of law, which is hard for any of us, sometimes. 
 

Robert Monahan: When you were done working as an investigator with the Secret Service, you came 
back and you joined the State's Attorney's Office again. Which division did you go 
to when you started then? 
 

Fred Day: I came back in general felony. 
 

Robert Monahan: General felony, okay. 
 

Fred Day: Yeah, and then went back to a felony courtroom and had a general felony call. I had 
a mix of cases, everything you could imagine, all different variety of cases. Then I 
started to slowly get more and more cases involving child abuse and also sexual 



  
 

 

 

Sex Crimes Page 7 of 23 
 

abuse cases. 
 

Robert Monahan: When we talked earlier, you said something about you started working at the 
Children's Advocacy Center in Gurnee, is that right? 
 

Fred Day: Yeah. We were very fortunate. Through the Administrative Office of Illinois Courts, 
after I'd been back for about a year and a half, we were lucky enough, our office, to 
receive a court improvement grant that allowed us to have a prosecutor 
permanently assigned out at our Children's Advocacy Center in Gurnee. Now we 
had had the Advocacy Center since 1986. In fact, we were one of the first offices to 
have one. It was one of the first advocacy centers. 
 

 To have a prosecutor who full time could be there watching the cases from the 
ground up was an enormous opportunity for us because I think it helped us to treat 
victims better, to get these cases from a very early stage looked at from a forensic 
point of view in terms of what evidence we needed, what evidence we need to 
preserve. Also, it helped us get a clear picture for cases in addition to ones that we 
should be charging and prosecuting more effectively, also, cases that we should not 
be prosecuting. 
 

Robert Monahan: That's interesting. We'll get more to that because that's a really interesting 
question. Who are the other attorneys in that? Were there others with you or was 
it just you? 
 

Fred Day: At the time, it was just me and so we were working on developing a protocol, so it 
was just me. 
 

Robert Monahan: Got it. Interesting. Then you must've become the chief of the Sex Crimes Division 
when they created it, is that right? 
 

Fred Day: Yes, that's right. 
 

Robert Monahan: It wasn't until Mike Nerheim got elected state's attorney that they created that 
division. 
 

Fred Day: That's exactly right. We hadn't had one and when Mr. Nerheim came in, he 
decided, I think, absolutely correctly, that these cases were so significant for 
victims and their families and to the community, also to those who were accused of 
these cases that they needed special attention and they needed specially trained 
people who wanted to do these types of cases to look at the protocol, think about 
how best to do them, and then spend time on what we call vertical prosecution, 
which is these prosecutors who have the case, they work the cases from the time 
they come in with the police and the victims, all the way until the final disposition. 
The same people work on these cases so that they're intimately aware of the facts 
and know, I think, what the best outcome should look like. 
 

Robert Monahan: Let me ask you this, Fred. Do you know what was behind the decision that led Mike 



  
 

 

 

Sex Crimes Page 8 of 23 
 

Waller, when he stationed you in the Children's Advocacy Center and then you got 
the appointment for the Sex Crimes Division chief? What about you do you think 
made that happen, if you can ... 
 

Fred Day: Yeah, I don't know. I'll say this. I think I always, even when I was back in law school, 
thinking about what types of cases, I can't think of cases personally that have more 
impact on the community than those cases that affect young people. When I was in 
domestic violence court, those cases were always the most difficult. I enjoyed 
working with them. I felt like when we worked with the families, I was getting a lot 
out of that. I think I did a good job. I like to think I did a good job. 
 

Robert Monahan: You must've. 
 

Fred Day: I really liked and enjoyed working with the staff at the Advocacy Center. They do an 
amazing job. It was inspiring for me to see how those victim coordinators and how 
the executive director out there had put this together and on a daily basis, dealt 
with, I think, the hardest parts of this job, which is really dealing with families who 
have been victims of these crimes. Working with them, that portion of victim 
center, the end of it, became, I think, what I enjoyed about the job and ultimately 
that, I think, made me more effective with those cases. Some of it's just luck, too. 
 

Robert Monahan: It sounds like really interesting work. Some of the things you said were one, the 
case of very significant cases for the community we live in and for the accused. 
Then they're unique cases in that they have unique characteristics that are unlike 
other cases where they need to be handled in their own way. You called that 
vertical prosecution, right? 
 

Fred Day: That's right. That's where we don't hand it off. We don't have multiple assistants 
that get it from the time it comes to bond court to the time it goes to grand jury to 
the time it goes to arraignment. We have one person who was very involved in the 
investigation and watching the investigation, seeing it come together. They charge 
and indict the case or charge the case. Then they also take the case and they work 
with us. 
 

Robert Monahan: Let's take it step by step. When a case comes to your attention, say you're the 
prosecutor. You get assigned to that investigation. Then it's yours throughout, 
whereas in another felony case, for example, there might be different people in 
different positions along the way. 
 

Fred Day: That's right. When a case comes in, usually it will come in through our Children's 
Advocacy Center. I'm talking about cases involving kids, obviously. It'll come into 
our advocacy center and we have an assistant in my division who will be assigned 
to that advocacy center, who will watch the initial forensic interview of the child, 
will meet with the police officer, and then will define the issues and the elements 
of the case, what evidence potentially is out there that needs to be recovered. 
They'll go over, they'll talk about that, and they'll work on the investigation 
together. 
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 It's our theory that that same prosecutor is in the best position moving forward to 

articulate those things to the family and to then charge the case appropriately for 
the ... 
 

Robert Monahan: When you say charge the case, let's just step back. Usually, there's an investigation 
and charging the case means bringing the indictment before a grand jury? 
 

Fred Day: Sometimes. There's other ways to do it. I'd say that that's probably the most typical 
way that it's handled. 
 

Robert Monahan: Usually, there's a totally different department within the State's Attorney's Office 
called Felony Review. They are usually responsible for the indictment and 
presenting it to the grand jury, but in this case, the lawyer, the prosecutor in your 
division would be doing that work? 
 

Fred Day: That's correct. 
 

Robert Monahan: Okay. 
 

Fred Day: That's correct. Felony Review does an amazing job. They're on call 24/7. 
 

Robert Monahan: Right. They have the beeper. 
 

Fred Day: That's right. They handle every kind of felony case that comes into our office. Now, 
if a case comes in after hours, the police would generally call me and then I will 
deal with that with my assistants. 
 

Robert Monahan: I see. 
 

Fred Day: Yeah, it was a way of just putting the emphasis on these cases that we felt they 
needed from the very beginning. 
 

Robert Monahan: One thing that's interesting that you said, I think you said that you treat the 
children ... This is kind of a funny thing to say, so I want you to explain it. You treat 
the children like a crime scene. What do you mean by that? We spoke about that 
before and I think you mean that you worry about contamination of evidence, that 
their story may be influenced by another adult. When we talked earlier at lunch, 
you said you treat the children like they're the crime scene. 
 

Fred Day: Particularly the statements that any victim makes, particularly child victims of 
sexual abuse, we want to be so careful with how we talk to kids about what has 
happened to them. We don't want to be careless or reckless in terms of that 
examination because depending on a child's developmental age, depending on 
what happened in that particular case, the relationship to the suspect in the case, 
there very well may be a right way and a wrong way to talk to them. You're not 
going to talk to a 3-year-old or a 4-year-old the same way you would talk to a 12-
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year-old, 15-year-old. 
 

 I tell police and I tell our prosecutors that when you talk to kids, their statement is 
very much like a crime scene in that if you walked up or police walk up to your 
crime scene, what they're going to do is they're going to cordon it off. They're going 
to isolate it. They're going to memorialize it. They're take pictures, document it. 
 

Robert Monahan: Take pictures, get the fingerprints, whatever it may be. 
 

Fred Day: Exactly. Then they're going to go through in a very forensically sound, analytical 
manner, step-by-step, appropriately approach the problem and examine that crime 
scene and document what they find. Similarly, when you talk to kids, you want to 
make sure that you evaluate them and you understand what their developmental 
needs and abilities are. Then you want to, in a systematic and forensically sound 
way, talk to them in a way that is going to make it easier for them to disclose what 
they have to tell you, while also not contaminating any evidentiary value of what 
they have to say. 
 

Robert Monahan: These are hard cases. These are hard cases for a lot of reasons. 
 

Fred Day: Yes, they are. 
 

Robert Monahan: One reason is it's hard ... I think when we spoke at lunch you said you call them 
victim survivors, right? 
 

Fred Day: They're survivors, very much so. 
 

Robert Monahan: Survivors and it's hard for them to come forward with the story for ... Not only 
children, but even victims of sexual assault. It's hard for them to come forward and 
talk about it. 
 

Fred Day: Right. If you look at the statistics, 98% of sexual assault cases across the board are 
never reported. 
 

Robert Monahan: 98%, really? 
 

Fred Day: Yeah. Very, very small number of cases are ever reported. It's extremely difficult for 
anyone to come forward and disclose sexual or physical abuse, sexual abuse in 
particular. When you think about what it means for a child to make a disclosure 
that usually what we know is that most cases, the offender is someone that's 
known to the victim or the survivor. 
 

Robert Monahan: Right, an authority figure, often, could be. 
 

Fred Day: It can be. 
 

Robert Monahan: Not necessarily? 
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Fred Day: I would say generally, it can be a family ... They're known to them, a friend or a 

family member. When you think of what it means particularly for a child to disclose 
that and say that that person has done something to them and the fear that comes 
with they won't be believed or how it will turn their world on its head, it's very hard 
sometimes for kids to come forward and believe that it's worth their while to do 
this. 
 

Robert Monahan: The guilt of it. The guilt and I think abusers, the profile is that they tend to get the 
kid to feel implicated in the whole thing. 
 

Fred Day: They can. I think what you see a lot of the time is that the people who are 
committing these offenses know who's less likely to tell. 
 

Robert Monahan: Who's susceptible, who's less likely to tell. 
 

Fred Day: They absolutely work on those kids. 
 

Robert Monahan: They target those. They target them. 
 

Fred Day: Right, absolutely. 
 

Robert Monahan: Then one other thing we were talking about was ... Oh, it slipped my mind, but it's 
such a ... I was talking about why these are hard cases. I think sexual assaults are 
hard cases because you said there's often a tendency to blame the victim and why 
was that? 
 

Fred Day: I think and I can only give you my thought. 
 

Robert Monahan: We mean the jury, the jury that judges the case and the facts of the case will judge 
the victim. Go ahead. Tell me your thoughts on it. 
 

Fred Day: I think even as prosecutors, we have to check our bias on these. I think in society as 
a whole, there tends to be it's easier sometimes to blame the victim and to find 
reasons why it might be the victim's fault because sometimes it's more comfortable 
if we think the victim did something in this case and that makes them different 
from me, so this can't happen to me. 
 

Robert Monahan: I would never do that. 
 

Fred Day: Exactly. 
 

Robert Monahan: I never open my car without checking underneath my car to make sure someone's 
not there or whatever it may be. 
 

Fred Day: That's what we see. People, I think it's a natural way of thinking, but we as a society 
have to come around to the idea that it is the only person that's responsible for 
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sexual assault or for what happens in these cases is the perpetrator and the person 
who did this. We have to get away from finding reasons to accuse or blame a victim 
for what they wore, for what they drank, for how they behaved. None of those 
things gives a person license to do anything to you that you didn't want to have 
happen. We want to empower survivors and victims to come forward and we want 
juries and we want the public to realize and put responsibility where it belongs. 
That's squarely on the shoulders of the perpetrator. 
 

Robert Monahan: We have some commercials scheduled, but I'd rather just skip them. Is that okay? 
Can we just keep talking? Do you feel all right with that? 
 

Fred Day: I'm happy to talk about any of these. 
 

Robert Monahan: Let's just keep talking. One thing that I wanted to ask you about was there are 
certain procedural safeguards in place for people accused of any crime. Those 
safeguards, they don't always apply in sexual assault cases and child abuse cases. 
Would you say that's right? 
 

Fred Day: What do you mean when you say safeguards? 
 

Robert Monahan: When I say that, we were talking about evidentiary rules at lunch once and we said 
that, for example, when you charge someone with a crime, the idea behind it is this 
person did this specific act at a specific time and we're charging him with this act. 
We're not charging him with being a bad person. We're charging him with breaking 
this law. At this time and this place this person broke the law. You're not saying 
he's a bad person. We're going to convict him because he's a bad person. That's the 
reason behind why we keep out evidence of prior acts of bad conduct. That's 
because we don't want the jury to be contaminated with the idea that I don't know 
whether he did this, but he's clearly a bad guy. 
 

Fred Day: Sure. 
 

Robert Monahan: Go ahead, but in child abuse cases, for example, prior bad acts do come in or can 
come in. They can come in. 
 

Fred Day: They can, yeah. Sure. I think it's important to note that probably the most 
important protection and safe procedural safeguard that people have is the 
presumption of innocence. Even when we've conducted our investigation, even 
after we've charged the case, it's important to remember that the accused are 
presumed innocent until we've done our job, which is to prove them guilty beyond 
a reasonable doubt or if they, at some point, plead guilty and admit what they've 
done. 
 

 Aside from that very, very important procedural safeguard, there are exceptions 
and there are tools that when we're working on these cases allow us to bring in 
some evidence to show that someone perhaps either didn't make a mistake, had a 
particular motive, or importantly, had a propensity to commit this type of offense. 
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The statute's actually titled Evidence in Certain Cases. What I'm talking about is 725 
ILCS 5/115-7.3. 
 

Robert Monahan: There you go. 
 

Fred Day: It's a lot of alphabet soup. 
 

Robert Monahan: Look it up at home. 
 

Fred Day: Exactly. What this is is it's a law that basically allows us, even if someone hasn't 
necessarily been charged with a crime in the past, but there are allegations, it 
allows us to bring that in front of the trier of fact to show that someone had a 
propensity to commit this or perhaps didn't make a mistake here about age. 
There's a very high threshold that we have to meet to bring that type of evidence in 
and the court has great discretion about whether ... 
 

Robert Monahan: Let's talk a little bit about that because I don't think everybody would understand 
that. 
 

Fred Day: Sure. 
 

Robert Monahan: When I had Judge Mullen on, we talked about fact questions and law questions and 
the judge would decide sometimes what evidence is admissible so that the jury 
doesn't even get a chance to hear certain facts. 
 

Fred Day: That's right. 
 

Robert Monahan: In a case where you have a robber, a burglar or whatever and he's done 10 other 
burglaries, that wouldn't come in because that might be evidence of a prior act, 
unless, like you're saying, it was a kind of signature crime. 
 

Fred Day: Yeah. The general idea is we don't want to prejudice the trier of fact with things 
that don't pertain to this case. We want the jury to judge the facts of this case. 
 

Robert Monahan: Was the law broken here? On this day, was the law broken? 
 

Fred Day: That's exactly right. This law will allow us to, on certain occasions, bring in evidence 
of something that someone has done in another case or at another time. Again, 
there's very specific findings the court has to make. 
 

Robert Monahan: The court makes findings before it ever reaches the jury. 
 

Fred Day: That's right. 
 

Robert Monahan: The court can keep it out if it's not appropriate, but let it in if the court decides it is 
appropriate. 
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Fred Day: That's correct. It's usually determined at a pretrial hearing. 
 

Robert Monahan: Okay. 
 

Fred Day: The specific things the court would have to find was that there's 3 factors. One is 
the proximity in time, that it happened within a reasonable amount of time that 
was close to the offense that's being charged. Also, and this is the most important 
one, that there's a significant degree of factual similarity between the prior offense 
and the current offense. Almost, as I mentioned before, a lot of times, it's referred 
to as a signature quality. It has to be so similar both in terms of the victim, the 
nature of the act, the way the act was committed, the intent, that really the 
probative value outweighs any prejudicial fact. 
 

Robert Monahan: I don't know. I remember in law school, the example of a signature crime was the 
gigolo marries the wealthy lady and she drowns in the bathtub on the honeymoon. 
A few years later, he marries another wealthy lady. On the honeymoon, she drowns 
in the bathroom. Third time, happens again, then you can bring in the evidence of 
the prior because that's his signature behavior. 
 

Fred Day: Drew Peterson. I think someone, you ... There was a signature-like quality there. 
There are other relevant facts and circumstances that ... 
 

Robert Monahan: What was the third thing because you said the third ... I left it out. I cut you off 
before you got to the third thing. 
 

Fred Day: The third is kind of a catchall. It's other relevant facts and circumstances, so the 
court will consider any other facts and circumstances that tend to show that this 
prior act is relevant to what's going on. It's hard to say what that is in a vacuum, but 
it just allows an open field for the court to consider anything that the court might 
consider is important. 
 

Robert Monahan: It's not even a prior conviction. It's a prior even an allegation, even a prior 
allegation of a similar crime of child abuse can come in. Is it child abuse and sexual 
assault or just child abuse? 
 

Fred Day: It actually is expansive to a lot. 
 

Robert Monahan: Oh, more than just those? 
 

Fred Day: Yeah. It can be predatory criminal, sexual assault, all the adult criminal sexual 
assault cases. It can be child pornography, criminal transmission of HIV, certain acts 
of battery, aggravated battery, first degree murder and second degree murder 
where certain factors are met. It can be used in a wide range of crimes, but I have 
to stress, it's not like these are coming in in every case. We really do have a lofty 
burden to meet just to get this type of evidence in. I think correctly, courts are very 
careful and cautious about letting it in because it did have such a prejudicial quality 
to it. 
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Robert Monahan: Oh, yeah. Sure. I think you want to follow all the procedural safeguards because 

sometimes, that's all we have as a country. There are situations where ... I wasn't 
going to a place where I was going to say that the rights of the innocent might be 
trampled on because there's procedural safeguards like I was going to say that the 
laws of evidence are relaxed in certain cases. You would say that's because they're 
special cases. Is that right? 
 

Fred Day: I don't think the laws of evidence are relaxed. I think that the ... 
 

Robert Monahan: The signature crime is that's not a relaxation. That's almost taking one rule and just 
saying this applies in these situations, particularly. 
 

Fred Day: Right. What it says is that I think it recognizes what some of the signs says is that 
offenders in these cases sometimes are repeat offenders and it ... 
 

Robert Monahan: I see. That's true. That's a fact. 
 

Fred Day: If you look at some of the research on preferential sex offenders or things like that, 
you can see that behavior does tend to repeat. I think that that's an awfully 
important and persuasive fact. Also, I think it's significant that sometimes, many, 
many times, victims in these cases don't have a lot of support because these things 
happen behind closed doors and very oftentimes is the victim or survivor's word 
versus that of the alleged abuser. It can be very hard to determine for a trier of fact 
to get a good grip on what happened. I think the legislator correctly said, "Hey, this 
is important evidence. It should be included and the jury should be able to decide 
whether or not this happened and how much weight to give to this." 
 

Robert Monahan: It seems like the kind of case where I would think that if I were a jury, if I were on a 
jury hearing a sex abuse case or a sexual assault case, it's so heinous. My initial 
impression would be something like I guess as soon as the scale tipped where I felt 
that the defendant was guilty, you'd want to throw them away forever and just 
keep him out of the community permanently. 
 

 That severity of the crime, does that affect ... We said earlier that it's difficult to 
prove because people want to preserve a feeling of safety. They don't want to feel 
they could ever be in the position of the victim, but does the severity of the crime, 
in a way, make it easier to prove in the sense that it's easier to get people up in 
arms about what a threat to the community the perpetrator is? 
 

Fred Day: No. I don't know. We've talked to juries and tried to get a bead on that and I've 
talked to friends of mine who are defense attorneys. Friends who are defense 
attorneys sometimes are always concerned about the severity of the charge and 
that ... 
 

Robert Monahan: Once you're charged by the state with sex abuse of a child, I would think you're 
gone. You're a goner. 
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Fred Day: That hasn't been our experience. I always tell ... 

 
Robert Monahan: No, okay. There are good defense attorneys and ... Yeah, sure. Go ahead. 

 
Fred Day: I always tell victim's families, I tell them there is no sure thing and there are always 

risks. I know that defense counsel is very effective in coming in and representing 
their clients and really legitimately poking holes in our case and testing our 
evidence. That's their job. That's a rigorous experience and I think ... 
 

Robert Monahan: Oh, I bet it is. So much is at stake on both sides. You have possibly the innocence of 
a wrongly accused person, possibly, or you have a predator who will be released to 
prey on other kids. It's a very high-stakes trial. 
 

Fred Day: For sure and we have to get it right. I think the presumption of innocence is a 
serious and a very real protection for the people accused of these crimes. I do think 
having been and gone to trial on these cases several times, more than I care to talk 
about, you really do have ... It is hard. It's hard to prove these. I think juries take 
their job very seriously. I think that they take that responsibility very seriously. I 
think if they come in with any prejudice based on the charge, very quickly, they let 
go of that. 
 

Robert Monahan: They're eliminated. That's interesting. 
 

Fred Day: I also think that whey they start to hear the other side of the case, they hear the 
defense attorney stand up and give their opening statement, I think that most of 
the time, we get a neutral group who are really taking this at face value. 
 

Robert Monahan: Interesting. Not to be flip, but that's why you play the game. 
 

Fred Day: That's right. 
 

Robert Monahan: You don't know the answer until you play the game a little bit, sometimes, with 
these cases. 
 

Fred Day: I agree. 
 

Robert Monahan: Another evidentiary issue I wanted to talk a little bit about because it's a special 
case is the hearsay rule. Hearsay rule means that mom generally can't testify son 
told me this happened and that's evidence. That's hearsay. It's not evidence, but in 
sex abuse cases of children, hearsay can come in. Is that right? 
 

Fred Day: In certain cases, yeah. This is another tool that we have as prosecutors, although 
the defense can use this, as well. Normally, Bob, if I go out and something happens 
to me and I tell you about it, you can't come into court and talk about what I told 
you. I have to come into court and tell my story. 
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Robert Monahan: I don't have personal knowledge of it, but I just heard from you. 
 

Fred Day: Right. The law, though, has recognized, I think, that in certain cases, in sex abuse 
cases and certain domestic violence cases, particularly children under the age of 13, 
might have a hard time coming into court and fully and completely testifying, 
particularly when they're 15 feet from the person who's accused of doing this to 
them. The law has said that in those cases, where we have a pretrial hearing and 
where the court finds sufficient indicia of reliability and where, by the way, the 
victim actually comes into court and testifies at trial, in those cases, we may be able 
to supplement their testimony by putting on witnesses that testify about what that 
victim or survivor told them happened to them. 
 

Robert Monahan: While we were talking before at lunch, I thought we came up with 15 different 
scenarios. Do we have time to go ... I think if we don't take commercial breaks, 
which I don't want to, we can go over some of them. 
 

Fred Day: I'm happy to talk. Whatever you want. Whatever you want to talk about. We can go 
through them. Sure. 
 

Robert Monahan: I remember hearing it's very common, and I just had divorce attorneys on 2 shows 
or a show ago to talk about divorce cases. They talked about some of the venom 
that would come out in divorce cases. Another friend of mine who practices in 
family law says, as a GAL, she always hears allegations of abuse in a divorce case. Is 
that something you're really on your guard about when you have allegations of 
abuse from parents that are just in this terrible, venomous divorce? 
 

Fred Day: What you learn, I think fairly quickly, is not to prejudge any situation. That being 
said, you also want your experience to work for you. I think that when you have, in 
any case, anything that could be a colorable motive to fabricate, you want to at 
least pay attention to it. You want to look at it. I would never go so far as assuming, 
at the beginning of the case, and quite the contrary. 
 

 I hope I'm getting the message across that we want to really reserve our judgment 
until we know all the facts, but certainly, that's one of many factors that we want 
to keep an eye on and pay attention to in these cases because of exactly what you 
said. In cases like that, emotions run very high. I would never say that in all cases 
like that, there's fabrication or even that in many. It's just a factor we try to pay 
attention to and we try to get [crosstalk 00:35:14]. 
 

Robert Monahan: Motive, what's going on with the motive of this adult who's coming to me with this 
fact or this story? 
 

Fred Day: It's something we want to keep our eye on. 
 

Robert Monahan: Keep it in mind, yeah, in addition to the mix of other facts that you're dealing with. 
That's one fact among many because it could be possible that in a divorce situation, 
that could be going on. 
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Fred Day: Sure. When there are ... 

 
Robert Monahan: Or it's going on and the parents break up. That's like you could see that happening. 

 
Fred Day: Right. After you've been doing this for a while, it makes your job difficult because 

you know the reality is that it's totally possible that this abuse absolutely happened 
the way the victim says it did and you have to sort it out. Really, the only way you 
negotiate those waters is by looking under every rock and getting every piece of 
evidence you can, waiting until the end and making a decision once you have all the 
information. 
 

Robert Monahan: The stakes, like we said, are high. Another fact situation I wanted to ask you about 
were sting situations where the scenario is like To Catch a Predator. You've seen 
that show where the guy shows up and it's a TV host saying, "Are those beers for 
you," or whatever. 
 

Fred Day: We have police agencies to include, and it's certainly not limited to, but to include 
the Lake County Sheriff's Department, who has done an amazing job with these 
sting cases, our own investigators at the Advocacy Center. Police departments 
throughout the county have run those types of operations and have gone online. 
We've had actually one case we're very proud of. 
 

 We had a young person who made an accusation. We had learned about a meeting 
that she had had with an adult. When we interviewed her, she had feelings for this 
person and didn't want to give that person up. She'd met him online. We went right 
back on the same site, our investigators did. They created a profile. They 
approached that same person and within, I think, 72 hours, he had solicited that 
fictional person. We met him and we were able to do a prosecution on that case. 
It's a viable way of finding people who are likely to prey on kids. I think it's a 
wonderfully proactive thing that a lot of our local law enforcement agencies are 
participating in. 
 

Robert Monahan: The proliferation of these chat rooms and social media and other things make it a 
very dangerous environment for I would say young women mostly. 
 

Fred Day: Women and men. 
 

Robert Monahan: Women and men, yeah. 
 

Fred Day: It's the ubiquity of these online sites, the content that is available to kids. It used to 
be that we would have discussions when we'd have young kids come in that were 
10 and 11 years old. We'd say look, the advanced sexual content that they're 
talking about, there's no way they could know that unless this had happened. 
Unfortunately, the reality is now ... 
 

Robert Monahan: Is no longer the truth, huh? 
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Fred Day: You can't tell from that alone. You really have to dig deeper and find out. The 

internet has opened up a whole new world of dangers and peril for kids. 
 

Robert Monahan: It really has. It's a scary ... I have a little girl who is 6 and I just wonder what it'll be 
like in 10 years when she's 16 because it's already too much. 
 

Fred Day: I hope it's better, but I think the responsibility largely is on parents to be involved 
with their kids and what they're looking at. 
 

Robert Monahan: That's right. That's interesting. That leads me to the next situation. What if parents 
find their kids, their son or daughter, fooling around with someone who's also 
underage, in a consensual way, but they come to you and say, "Hey, this is 
statutory rape. These kids are underage. This is against the law. I want you to 
prosecute my daughter's boyfriend for fooling around with her." 
 

Fred Day: Right. Assuming that the kids are both underage, by and large, those matters are 
going to be handled out in juvenile court and the police have a lot of discretion on 
how to handle juvenile matters, which is a good thing because we have no interest 
in ruining otherwise good young people's lives. 
 

Robert Monahan: With potential because it's part of ordinary psychosocial development or 
psychosexual development that you start experimenting at a certain ... It gets 
younger and younger, I think, and maybe more surprising to me, but yeah, there's a 
certain amount of experimentation that goes on when you're a developing young 
person. 
 

Fred Day: Right. The law isn't specific as to whether or not if both individuals are underage. 
Let's just for say a boy and a girl and they're both underage. The law isn't 
necessarily specific as to who we could charge. 
 

Robert Monahan: You could charge them both, throw them both in prison, ruin their lives. 
 

Fred Day: Right. We couldn't imagine doing something like that, so what we try to do is 
honestly, the way to handle that is to get all the information first and then sit down 
with the families. You try to figure out what actually happened and then talk ... 
 

Robert Monahan: Which can be hard in itself, I bet. 
 

Fred Day: Oh, it's always a challenge. Then you want to talk with those families reasonably 
about what the options are and hopefully, hopefully, common sense and good 
reason prevail. Most of the time, they do. 
 

Robert Monahan: What about parties? These could be parties of teenagers or parties of adults, I don't 
know, where everybody's drinking too much. Nobody really remembers the next 
day what happened. They were necking and it led further than one wanted or 
maybe he thought he had consent and he didn't. These all sound like very messy, 
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difficult, tough situations. 
 

Fred Day: Right. I think what's important to say about that is first of all, it's extremely difficult, 
after the fact, to put back together what happened when the people who were 
there either were under the influence or have such a concrete interest in not 
talking. You know that high school kids today or even junior high kids, it's very hard 
to get from them after something like this what happened, which is why it's so 
important ahead of time to lay down the guidelines for your kids, not let that stuff 
go on in your house. 
 

Robert Monahan: Thank you. Thank you. 
 

Fred Day: Really, you have to know what your kids are up to. When you hear an unfortunate 
... A maxim of our understanding of human trafficking is we always say, "If you're 
not going to be a parent to your kid, someone else will be." I think tangential to 
that, but related is if you're not involved with your kids' lives, if you don't know 
what's going on, you really need to expect the worst. 
 

 You need to know where they are. You need to know who they're with, who 
they're talking to, and you constantly like, "Hey, how was your day," isn't enough. 
"What did you study? Where are you guys going tonight? Who is Bob? I haven't 
met Bob before. Whose house are you going to be at? Have I met those parents?" 
Really take responsibility for being that involved, but it doesn't start when they're 
16 years old. It starts when they're 5 or they're 3. It's based upon respect and a 
common understanding that it's for their welfare. 
 

Robert Monahan: We had Mary Stanton on the show and that's the kind of thing we addressed. Mary 
Stanton is the chief of the Cyber Crimes Division and that includes child 
pornography and sexting, which may overlap with your department. 
 

Fred Day: Yeah. I would say that even on cases where we have an actual live victim of abuse, 
even in, I would say, something like 75% of those cases, maybe it's probably even 
higher than that, there's a digital or cyber element to those cases where ... 
 

Robert Monahan: You guys work together closely, then? 
 

Fred Day: We have to, absolutely. Really, they do an amazing job. She does an amazing job. 
 

Robert Monahan: She's very smart. I admire her. 
 

Fred Day: The technology is way, it's definitely way above my head. There's a lot of intricacies 
to the law and to the process of searches and gaining consent and doing searches 
and the technical aspects of presenting that to a trier of fact are something that it 
really takes someone who's dedicated to it and who has taken the time to learn it. 
She certainly has. 
 

Robert Monahan: Yeah. She was really, really interesting. Let me ask you this, just to go back one 
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second because I brought up Mary because she talked a lot about how parents can 
protect their children from cyber-crime and cyber-related criminal issues. What do 
you think about allowing sleepovers for kids? For us, we have 3 kids. They're 6, 8, 
and 10. We didn't want to allow ... My wife is from New York where they weren't a 
thing, but out here in the Midwest, they're a thing. We don't like it. I've had cases 
where the daughter says, "I'm going to sleep over at my friend's house." She sneaks 
out and goes to a party. Terrible things have happened. Just be careful. Be as 
careful as you can. 
 

Fred Day: I think yeah, but I think it's important to talk about what that means. To me, what 
that means is who are the people, where are you going and who with? 
 

Robert Monahan: Where are you going? Who are they? Are they going to be home? What's going to 
happen there? 
 

Fred Day: You have to verify. 
 

Robert Monahan: Call. My parents used to call when I went to a party. They would call the fricking 
parents. It was so embarrassing, but that's what they did. 
 

Fred Day: Show up and tell them you're going to show up. Tell them, "Look, I'm going to be 
there." 
 

Robert Monahan: "I'm going to come get you." 
 

Fred Day: "I'm not there to embarrass you, but I don't care. I love you too much." 
 

Robert Monahan: "I don't care. I love you too much to let something happen to you. You're a kid. I 
was a kid. That's how it is." 
 

Fred Day: It's a small price to pay for safety. Really, it is. I think generally if the kids know from 
when they're young that you're doing it because you love them and you're doing it 
because they're too important to you no to, it's born out of respect and it'll work. I 
also know how teenagers can be. 
 

Robert Monahan: I know. One thing we talked about a little bit that I wanted to touch on a little bit, 
we're both guys. I wouldn't describe myself as a feminist, but working with children 
and working with women and survivors of crimes, has it made you become more of 
a feminist, would you say, or take more of a feminist approach to your life? Go 
ahead. 
 

Fred Day: Sure. Absolutely. I don't know how you could be exposed to these issues and when 
you see the numbers and how the numbers shake out and how vastly, I guess, 
imbalanced the equation is in favor of ... 
 

Robert Monahan: The vulnerable in our society, right? 
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Fred Day: I don't think you even have to say that women are vulnerable to say that they, by 
and large, are the victims of these offenses. A lot of it has to do with our 
preconceived ideas of who women are and what their role is. For a long time, I 
think that they have been underrepresented. I think that they have gotten the 
short end of the stick and unfairly so. Nothing illustrates that more than sexual 
assault and the sexual politics of sexual assault. If you're going to engage in a 
serious way these types of issues, you have to become aware of those. I don't know 
how you could do it honestly and not become more in tune with those issues and 
the equality of women and how out of touch we are with issues and particularly on 
rape myth and on victim blaming. 
 

Robert Monahan: Go ahead, yeah. 
 

Fred Day: Who have done the hard work and what they shared with me that really helped 
illustrate the disparity and the problem with our bias and our perspective, 
particularly when we look at sexual assault from the gender perspective, they'll say, 
"Hey," walk into a room, and, "Tell me, all the men in the room, tell me what you 
have to do every day to avoid or protect yourself from sexual assault." Men look at 
each other. They stare at each other. "I don't know." They never think about it. 
Then they'll ask the women ... 
 

Robert Monahan: I can vouch for that. It never occurred to me, never. I don't think about being 
sexually assaulted. 
 

Fred Day: Right. Crickets. Then they ask the women and it all makes sense when you hear it, 
but they're talking, "I hold my keys in my hand. I have my cellphone ready." 
 

Robert Monahan: I never go to alone. 
 

Fred Day: Go to this place alone. Don't take the dark path. Take the lit path. 
 

Robert Monahan: Yeah, I look underneath my car before I get in it to make sure no one's hiding there, 
whatever it may be. 
 

Fred Day: Right. There's no deliberation about it. It immediately comes out. I think that's 
reflective of how different our perspectives are in society in dealing with this issue. 
The other thing that typically will come up, and if you want to get an idea about 
where gender is in this country today, they'll say think about what are the 
pejorative or awful names for men? They'll go through the litany of ... Oh, of 
course. 
 

Robert Monahan: Don't say them on the air. Don't say them on the air. I know there's not that many 
of them. 
 

Fred Day: Not relative to ... 
 

Robert Monahan: Relative to women. Go ahead. 
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Fred Day: It's awful. It's awful. It's a list you wouldn't believe when you see it and it rings true. 

You understand, I think, very quickly that there is a disparity in how men and 
women's role in this society are and that it needs to change. I think that that is a 
large part of maybe not why there's the cause of sexual assault, though I think 
that's true, too, but certainly about why it's so difficult in the courtroom to 
convince people that it's 100% the responsibility of the perpetrator and not the 
victim, but we haven't. I think when we start do deal with those biases, we're going 
to view sexual assault and sexual violence in an entirely different light. 
 

Robert Monahan: Yeah, but Fred, I think you're very sympathetic, empathetic guy. I think that's 
probably why you gravitated towards these cases and I know you do a good job. 
 

Fred Day: Oh, thank you. 
 

Robert Monahan: It's been a pleasure to have you on the show. 
 

Fred Day: The pleasure's mine. This is great. 
 

Robert Monahan: Can I ask you to leave with any parting thoughts or any kind of summary thought 
that you want to make about the work you do or the kind of cases you handle? 
 

Fred Day: I would encourage people, I think, to get involved with the issue. That's the biggest 
thing, to educate yourselves about the issues surrounding sexual assault and sexual 
violence, particularly with regard to kids and how difficult it is for children to 
disclose, how difficult it is for anyone to disclose, and how important it is for those 
people when they tell you or tell someone what happened to them to receive that 
disclosure, to tell them, "You know what? This isn't your fault. I believe you. I 
understand. Thank you for sharing the story. How can I help? Is there someone else 
that you'd be willing to talk to?" 
 

 Really do what you can to support them. You're not being the ultimate arbiter of 
facts by doing that. You're not sending someone to prison by that. What you're 
doing is you're supporting someone who's chosen you as the person to receive that 
disclosure. In that act alone, you're taking a small bite out of this issue that is sexual 
violence and you're making it that much easier for everybody to disclose. 
 

Robert Monahan: I liked it that during the show tonight you called them survivors, victim survivors. 
That's great. We have to sign off. You've been listening to Fred Day, chief of the Sex 
Crimes Division of the Lake County State's Attorney. This is Bob Monahan on 
Everyday Law. I want everybody to have a good night and thanks for listening. 
 

 


