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Robert Monahan: Hello. I'm Bob Monahan and you're listening to Everyday Law. Welcome to our 

show. I'm here broadcasting from my study upstairs in my home and I'm here with 
my wife Maria. 
 

Maria Monahan: Hello. 
 

Robert Monahan: Tonight we're going to do a show for you about slip and falls. That's a topic near 
and dear to my heart. I do a lot of slip and fall cases. These cases actually have a 
bad reputation. I remember in the 2004 vice presidential debate between John 
Edwards and Cheney, Cheney referred to Edwards as a "slip and fall lawyer," and he 
meant it to be derogatory. 
 

Maria Monahan: Imagine that. 
 

Robert Monahan: Imagine that. I'm not sure why they have such a bad reputation, but slip and falls 
are a very challenging kind of case. I think it might be because there's something 
comical about slip and falls. Do you think so? 
 

Maria Monahan: Well if you've ever watched America's Funniest Home Videos, it does seem like the 
slip and fall segments get the most laughs. 
 

Robert Monahan: The slip and fall segments get a lot of laughs. In fact, I was at church this weekend 
and the priest was coming down the altar and there are some steps on the altar. He 
said, "If I fall on these, it'll be bad for me but a great laugh for you." He was making 
a joke about it. 
 

Maria Monahan: Everybody giggled without him falling. 
 

Robert Monahan: Everybody giggled without him falling, yeah. I think that slip and falls do have a kind 
of comic element, a kind of slapstick element. Another thing is a lot of times, 
people aren't that hurt by them. Most people have experience to slip and fall. They 
get up and they're okay. 
 

Maria Monahan: Maybe that's why it seems to be okay to laugh at that because it doesn't seem like 
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anybody got hurt. Sometimes you really can get hurt in a slip and fall, seriously. 
 

Robert Monahan: Sure, sure. In fact, the last kind of joke approach to slip and falls that I'll mention is 
these terrible YouTube videos of these kids faking slip and falls with gallons of milk. 
You ever seen those videos? 
 

Maria Monahan: What? No. 
 

Robert Monahan: I'll put them in the show notes. They're awful, they're awful. 
 

Maria Monahan: I saw a YouTube video about two drunken kids in Ukraine. It's not a slip and fall, but 
since we're talking about crazy YouTube videos- 
 

Robert Monahan: Those kids. I remember. 
 

Maria Monahan: They decided that they would slide down a building. Two boys just took off down a 
building, I don't know how many stories. 
 

Robert Monahan: The building was at a curve. They were at the top of the building and the building 
was a glass pane building that kind of sloped down to the ground. Is that right? 
 

Maria Monahan: Like a slide almost. 
 

Robert Monahan: Almost like a slide, yeah. 
 

Maria Monahan: These two idiots got on this building, slid down to the bottom. One of them 
miraculously landed on his feet and walked away no problem, but the other boy, I 
think he's paralyzed today. 
 

Robert Monahan: I'm glad you brought that up because that's really the fact of the matter, that 
generally you get up from a slip and fall. Generally you get up and you're fine, but 
that's not always the case. I have two clients right now in the office. One broke 
three fingers and landed on her head, the front of her face when she fell, and had 
an aneurysm that needed a brain surgery to repair. That was a very serious one. 
Another one, she has a neck injury from falling on her back. Her lower back and her 
neck are injured pretty badly and she may need a surgery to repair it. They can be 
very serious. These cases are challenging for plaintiffs' lawyers and there are a lot 
of ways for defendants to get out of liability, even if they have done something 
wrong. 
 

Maria Monahan: Why is that? 
 

Robert Monahan: There's just a lot of arguments that have cropped up in cases and experience that 
allow the defendant to point the finger at the plaintiff. 
 

Maria Monahan: Like what? "You should've watched where you were going?" 
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Robert Monahan: Right. To have a good plaintiff's case, in a case where a plaintiff that's an injured 
person tripped on a defect, you really have to thread the needle exactly right. What 
I mean by that is that it's like a Goldilocks rule; it can't be too hot, it can't be too 
cold. The defect can't be too big, it can't be too small. If it's too small, the defense 
council calls it "de minimis." 
 

Maria Monahan: Oh, so they can say, "Well how are we supposed to know because it's too small? 
Nobody knew about it. If we knew about it, we would have fixed it." 
 

Robert Monahan: That's right. Then if it's too big, it's open and obvious. If it's open and obvious, then, 
You should have seen it. You should have seen it before you fell. Anybody could 
have seen that and avoided it." Both blame the plaintiff. Both say, "Well it was de 
minimis. It's not a hazard at all, and it's just your bad luck Mr. Plaintiff," and the 
other says, "It's so obviously a defect that you could have taken steps yourself to 
avoid it." Both of those arguments put the focus of judgement on the plaintiff and 
really blame the injured party for falling. Usually they say, "You should have been 
looking where you were going" and so on, but they still happen. 
 

Maria Monahan: Don't people have an obligation to maintain their property a certain way? 
 

Robert Monahan: That's the interesting thing. It's hard sometimes to point at what the defendant did 
such that the jury will see that the defendant is to blame and not the plaintiff. It's 
different in a car crash for some reason, and I think it's because in a car crash what 
the defendant did, the person who caused the accident, is more obvious. He wasn't 
looking and he rear-ended the plaintiff. 
 

Maria Monahan: I have a question for you. 
 

Robert Monahan: Sure. 
 

Maria Monahan: Is it different if you're talking about a residential location as opposed to, let's say, a 
supermarket or a parking lot or a public place? 
 

Robert Monahan: Is it different? Well the basic law of slip and falls is that a land owner owes a duty 
to people lawfully on the premises to keep the premises reasonably safe form 
hazards. In the sense of the duty owed, it's not that different. 
 

Maria Monahan: Okay, let me ask you a question. Guy going door to door selling magazines trips on 
your path because a rock was a little bit out of place, if you have a boulder path. 
You haven't invited him on your property but you don't have a "no soliciting" sign. 
Can he sue you if he falls and breaks his neck? 
 

Robert Monahan: Again, that case is defensible. That would be a defensible case. Let me pitch a 
harder case at you. Say that you were watering your garden and you went inside 
and left your hose on. 
 

Maria Monahan: I've never done that, never. 
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Robert Monahan: Never done that, no, no. In fact, I'm thinking of the time I was taking out the 

garbage- 
 

Maria Monahan: And you tripped on the hose. 
 

Robert Monahan: The hose was out on the lawn. 
 

Maria Monahan: Sorry. The kids did it. 
 

Robert Monahan: The kids did it, yeah. What I'm saying is that slipping on a pebble would be a hard 
case. That would be a defensible case, but if you've done something to create a 
hazard on your property like leaving a hose out for someone to trip over- 
 

Maria Monahan: But it's my property. I didn't ask him to come. Okay, you live here, right? You can 
trip over the hose. 
 

Robert Monahan: Say if it was across the sidewalk. It's foreseeable that someone could approach 
your door for something and could trip on it. Foresee-ability is the question but 
again, you could argue that he had no business on your property and was 
trespassing. Actually, there's a different standard for trespassers. If you're a 
trespasser, the standard is willful and wanton. If you could argue that he was 
trespassing, that you had "no solicitor" signs everywhere and he ignored them and 
came on your property, you could say, "I should be held as a defendant to a higher 
standard, not a reasonable person standard taking reasonable steps to protect 
people on my property. You would have to show, Mr. Plaintiff, that I was willful and 
wanton in ignoring your safety." Does that make sense? 
 

Maria Monahan: What would constitute willful and wanton? Like let's say I was digging a well and I 
had a big open pit and just covered it with a tarp. That would be willful and 
wanton? 
 

Robert Monahan: That would be a closer question, yeah. It's a higher degree of culpability without an 
exact measurement. It's a harder showing, a higher hurdle, if he's a trespasser. If 
he's an ordinary salesman going door to door or say it was election season and he 
was the neighborhood precinct captain, and he was going to knock down doors to 
tell you about candidates and he slipped on a pebble, well that would be a close 
question. If he slipped on a garden hose- 
 

Maria Monahan: I wasn't originally thinking pebble. I was thinking part of the landscaping. You know 
how we have flagstones in our path? One of them was kind of off a little bit. 
 

Robert Monahan: Oh, there's some mis-leveling in our driveway actually. In our own driveway, yeah. 
 

Maria Monahan: Shh, cut that out. 
 

Robert Monahan: Now we're on notice of that and the public knows. 
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Maria Monahan: Okay, leave it in. 

 
Robert Monahan: It's bad to be on notice, and that's another issue actually to talk about. We'll talk 

about it in just a minute when we return from commercial. I just want to remind 
everyone that you're listening to Everyday Law and I'm your host Robert Monahan. 
I'm joined tonight by my wife, Maria. If you need to reach me, you can call me any 
time at 847-848-6165. You can also reach me on my website at 
www.monahanfirm.com. If you'd like to receive our newsletter you can text the 
word, one word, "EVERYDAYLAW" to 22828. Thanks so much for listening and now 
we're going to go back to the show, and talk a little bit about the issue of notice in 
slip and fall cases. 
 

 I think we talked about this in the last podcast we did together. The notice issue in 
slip and falls makes slip and falls very difficult for plaintiffs. I have a case right now 
where my client slipped on a grape in a grocery store. The notice issue is the 
thorniest problem in that case. What the notice issue is is we have to show as 
plaintiffs that the store owner knew about the grapes long enough that he should 
have cleaned them up, and he's only culpable if he knew and didn't take steps to 
remedy it. Any kind of foreign substance on the floor whether it's spilled milk, 
whether it's dripping from the ceiling, any kind of foreign substance on the floor, 
it's the plaintiff's obligation to show that the store owner was on notice and didn't 
do something to fix it. 
 

 It's that same argument we talked about with the light bulb in the stairway. If a 
land owner or apartment owner owns a stairway and he has a guest or a tenant 
who falls down the stairs in the stairway because the light went out, the key 
question is going to be when did the light go out. If it just went out and the tenant 
tripped and fell in the stairway, the landlord's not liable because it's an accident. If 
the light had been out for weeks and tenants had been complaining about it for 
weeks, landlord is liable because he could have taken steps to fix it and he didn't. 
He was on notice. 
 

Maria Monahan: From the time that you were given notice, what's considered a reasonable amount 
of time to take care of something? 
 

Robert Monahan: Reasonable is a very flexible standard. It's a very flexible standard. In fact as 
plaintiffs, you often have to be very creative in showing that it had been there, the 
defect or the foreign substance, the grape or the water on the floor had been there 
long enough to have been cleaned up but wasn't. For example, you could say there 
were tracks through it that shows it had been there for a while, or the banana peel 
that the guy slipped on was graying or moldy and had been there long enough to 
get gray. It's very difficult to overcome that notice defense. When I worked for 
insurance companies and we worked for Costco, that was one of our great 
defenses was "no notice." You can get cases thrown out if the plaintiff couldn't get 
notice. 
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Maria Monahan: Let's talk about slip and falls on ice and snow, which of course here in Illinois we get 
a ton of. 
 

Robert Monahan: Ton of snow and ice in Illinois, yeah. We're near Chicago here as the listeners 
probably know in Lake County. 
 

Maria Monahan: If you slip on some ice and it's determined that the guy had notice. He saw it was 
snowing, couldn't have missed that. How long do you have as a homeowner or a 
property owner to clear snow and ice off your property? There must be a window 
where the plow hasn't come yet. [crosstalk 12:31]. 
 

Robert Monahan: Just so you know, there's actually a different rule for snow and ice than just notice. 
The joke about it among homeowners is that sometimes they're better off not 
cleaning it up than cleaning it up because if someone slips, the argument is they 
didn't clean it up right. With snow and ice, snow and ice considered in our neck of 
the woods an act of God. A natural accumulation of snow and ice leaves no liability 
on the part of the homeowner. A natural accumulation. Only if it's an unnatural 
accumulation is there liability on the part of the homeowner. 
 

Maria Monahan: Explain the unnatural accumulation. 
 

Robert Monahan: An unnatural accumulation would mean you cleared the snow off your driveway, 
but you did it so haphazardly that you piled it up where it was sure to melt and 
cause a slick of ice on the sidewalk. 
 

Maria Monahan: Oh, like they have in the shopping mall. They have giant mountains of snow. That's 
an unnatural accumulation. 
 

Robert Monahan: Yes, right, or you gutter. Your gutter's leaky and is causing ice to form on the 
sidewalk underneath the gutters or the stairs and there's always ice there. It forms 
unnaturally. If someone slips on ice that hasn't been cleaned up, that has no 
intervening man-made mechanism, no liability. If you clean up, you'd better do it 
right because if you do it sloppily, you could be liable for someone slipping and 
falling. 
 

Maria Monahan: Buy a lot of salt. 
 

Robert Monahan: A lot of salt and get your kids out there if you have kids to help you in the months 
coming up. The one topic that I wanted to talk about a little bit was the focus of 
judgement and how hard it is in these cases to keep the focus of judgement on the 
store owner or on the property owner because people will go out of their way to 
blame the plaintiff in these cases I think. It's different in a car accident. In a car 
accident, you can easily say and point to what the other side did wrong and it's very 
concrete. "That guy was texting while he was driving and rear-ended my client, and 
that caused the accident." 
 

 In this case, it's something they hadn't done a long time ago. They hadn't been 
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doing their inspections. They hadn't been patrolling the aisle. They hadn't taken 
steps to fix mis-leveled pavement a long time ago, and this guy just slipped. It's 
easy to point at the plaintiff and call the plaintiff a clumsy oaf and say the plaintiff 
should have been looking where they were going when they stepped on the grape 
or tripped on the mis-leveling. It's hard in that case to bring to the mind of the jury 
that the defendant caused it, that the defendant's responsible for something 
unsafe because the jury will think, "Well if I had been in that position, I would have 
been more careful. I would have looked where I was going." 
 

 What often helps in these cases are codes and regulations. Federal codes, state 
codes, municipal codes, and regulations that when you can point to them and say, 
"This is the law, and the defendant in this case broke the law and that accident 
resulted," especially if you can show that the code is a safety code and not just a 
prettifying code. You know the word I'm looking for? Something about the look and 
feel of a mall or the street, but rather the code is about safety standards. Then it's 
easy to show that something's wrong. Do you have anything more you wanted to 
add about that? I think that should wrap up what we were going to talk about 
tonight? 
 

Maria Monahan: I'm just thinking now from the perspective of the defendant. Let's say I owned a 
grocery store or a McDonald's franchise, I would remind my employees to put out 
those yellow signs in English and Spanish, and a little graphic of a guy falling on his 
butt because you need to cover yourself. 
 

Robert Monahan: You need to cover yourself. It's important if you're a homeowner to make your 
home safe, if you're a store owner to make your store safe. In fact during discovery, 
what you'll often find is that there are these policies and procedures in place that 
the store has. Inspections are supposed to be done every hour. They're supposed 
to have a guy walking up and down the aisle every hour to look for grapes our fluids 
on the floor, and it wasn't done. 
 

Maria Monahan: Let's say you're inviting people to your home for a Christmas party- 
 

Robert Monahan: Or a play date. 
 

Maria Monahan: Or a play date- 
 

Robert Monahan: And they fall down the stairs. 
 

Maria Monahan: No, but I'm saying would you have some sort of protection if in the e-vite or on the 
phone message you said, "Please watch your step. It's icy out there." Does that 
cover you? 
 

Robert Monahan: That doesn't do much, no. 
 

Maria Monahan: Isn't it notice? 
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Robert Monahan: It may even work against you to show that you knew of a condition that may have 
been dangerous. Generally, don't keep yourself awake at night worrying about 
things like that. You can have guests at your house and most people have 
homeowner's insurance. If some accident should happen on your property, 
generally you'll be covered for accidents on your property. Get homeowner's 
insurance, that's another useful tip. 
 

Maria Monahan: Maybe we could do a podcast on homeowners insurance. 
 

Robert Monahan: What your policy says, what your policy covers. That's an interesting idea. 
 

Maria Monahan: Yeah. 
 

Robert Monahan: We once had a little girl fall down our stairs while she was here and we didn't have 
to submit a claim because the family had health insurance of their own. It was scary 
for us. 
 

Maria Monahan: Thankfully she was okay, but we were afraid that she was going to lose a tooth. 
 

Robert Monahan: She was okay. That's right, it was a play date at our house. Thank you so much, 
Maria, for doing this with me tonight and getting another podcast out. This was slip 
and falls with Everyday Law with me, your host Robert Monahan. Say goodnight 
and let's sign off. 
 

Maria Monahan: Goodnight. 
 

Robert Monahan: Goodnight. Have a great evening. Bye-bye. 
 

Maria Monahan: Bye. 
 

 
 


